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vs. Alaska Steamship Co. 449

is more convenient to take that up tomorrow the

Court is agreeable to that.

Mr. Bogle: That is quite satisfactory. If Your
Honor please, coimsel have agreed to a daily tran-

script of the proceedings, and the suggestion has

been made that if Your Honor desires a copy that

we will make arrangements for it.

The Court : The Court would like to express sat-

isfaction with that arrangement, and to express the

desire of the Court to have a daily transcript of

the proceedings.

Mr. Bogle : That is satisfactory.

The Court: I hope that it will be convenient for

the reporters to let me have that as soon after the

close of the daily proceedings as possible. What have

you to suggest at this time, if anything, with respect

to your estimate of the time that you think the case

may reasonably consume in the trial?

Mr. Bogle: Mr. Jones just asked me that ques-

tion, and I told him I thought possibly a week, or

not over ten days, depending upon the cross-exami-

nation.

The Court: What information have the Claim-

ants on that?

Mr. Ryan: Well, we have no idea how many

witnesses the ship owner has or how long they will

take. Does counsel mean a week or ten days for his

witnesses'? [516]

Mr. Bogle: I tliink we should be finished in a

week.
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The Court: Depending, as he said, on the cross-

examination.

Mr. Bogle : I do not mean to say four days.

Mr. Ryan: In a case of this sort, where prac-

tically nothing has been produced before the trial

begins, the witnesses will necessarily, under the

ordinary practice, be subjected to rather full cross-

examination, because that is the only recourse of

the Claimants under those circumstances. I should

say that our case will be shorter than that of the

Petitioner.

The Court: The reason the Court is interested

in that at this time, and will continue to be, is

because I am advised that there are perhaps two

criminal cases on the calendar of the Court where

the defendants are in jail, and if counsel's estimate

of the time to be consumed, likely to be consumed

in the trial of this case changes in any way during

the progress of the trial, as soon as counsel are ad-

vised of any condition that seems to affect their

judgment as to the length of time of the trial I

would be very glad to have you volunteer such ad-

vice to the Court as time may develop on that, so

that the Court may have the benefit of that informa-

tion in arranging other matters on the trial calendar

of the Court.

Mr. Bogle : So that I may not be misunderstood,

Your Honor, in making the estimate of a week I

do not mean that it would be at the conclusion of

this week, but I meant about seven trial days.
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The Court: The Court would like to say that

the trial work of this Court usually is Tuesday to

Friday, inclusive, and from about ten o'clock in the

forenoon imtil twelve [517] at noon, and then from

two o'clock until about four-thirty in the afternoon.

Mr. Ryan: I may say, Your Honor, that I was

in a similar case in Portland, Oregon, about two

months ago, and counsel for the Shipowners made

somewhat the similar statement that they have made

this morning. The case actually took five weeks, and

we sat every night except Saturday and Sunday

for the last four weeks of the trial. So I do not want

Your Honor to be surprised if it takes longer.

The Couri: The Court does not expect counsel

to be limited by anything that is said here. It is

merely tentative, with the view of trying to advise

the Court so the Court can have the benefit of such

information for whatever it is worth in arranging

other matters on the trial calendar of the Court.

Mr. Ryan: Of course it will expedite the trial

a lot if tomorrow morning the Petitioner is in good

faith ready to comply with the notices to produce

which have been served. If the documents which are

noticed are produced and we are given an opportu-

nity here at a fairly early stage of the trial to ex-

amine them, that will make the cross-examination

more concise, and will bring the whole matter to a

head much faster than if it comes in piecemeal or

if they are not pi'oduced until late and we have to

cover all possible situations. I simply do not want

to press the matter while Mr. Pellegrini is not
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available to argue his side of the case this morning.

Mr. Bogle: For your information, Mr. Ryan, I

would like to say that we have no intention of com-

plying with the notice [518] to produce as the

matter now stands.

Mr. Ryan: I didn't say that. I mean are you

ready to comply if the Court orders you to?

The Court : That matter will be disposed of, and

further discussion of it is imnecessary at this time.

Mr. Bogle: If Your Honor please, this matter

has been before the Court in the form of prelimi-

nary motions on a number of occasions, and I as-

sume that Your Honor is thoroughly familiar with

the pleadings and the issues, and that no extended

statement is necessary.

Briefly, the action was instituted in this Court

by the Alaska Steamship Company to limit its lia-

bility in connection with any loss or damage result-

ing from the stranding and total loss of ship and

cargo on a reef on Zayas Island on May 19, 1935.

The Petitioner alleges its ownership of the ''De-

nali", alleges that she was properly manned, sup-

plied and seaworthy in every respect at the incep-

tion of the voyage on which she was lost; that she

stranded and was lost without negligence on the

part of the Petitioner, its officers or employees, and

that, therefore, the Petitioner is entitled to complete

exoneration from all liability.

In the alternative they allege that if any negli-

gence or unseaworthiness existed, such negligence or

unseaworthiness was not within the privity or
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knowledge of the Shipowner, within the Limitation

Statutes, and, therefore, limitation should be

granted.

In this proceeding the Petitioner has surrendered

to a Trustee, Mr. Charles E. Allen, appointed by

this Court, all of its interest in the Steamship "De-

nali", and all [519] abandoned freight on the voy-

age upon which she was lost?

The Claimants by general denial have placed at

issue the allegations of the petition with reference

to limitation, and by their claims they have alleged,

in effect, delivery of cargo at port of loading, and

non-delivery at destination. The only affiiTuative

allegation is that the vessel stranded on a charted

reef, that is, a reef which was shown on the regular

government charts.

There are two issues presented by the pleadings,

the one of primary negligence, as to which the bur-

den of proof is clearly upon the Claimants, and the

other issue is that of the Petitioner's right to lim-

itation, as to which the burden of proof is clearly

upon the Petitioner. If the Court find on the issue

of exoneration that there is no liability, then of

course there is nothing to limit and the proceeding

is then concluded.

Ordinarily, it would seem proper for the Claim-

ants, having the primary burden, to start the pro-

ceedings, but in this case the Claimants have alleged

a prima tacie case of delivery of cargo, and non-

delivery of cargo at destination, which is not dis-

puted, and the two issues are so interwoven that
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the Petitioner is prepared to proceed on both issues,

if the parties and the Court think that is the proper

method.

The Court: The Petitioner being willing to do

so, you may do that.

Mr. Bogle: Mr. Wilson, will you take the stand.

The Court: May I interrupt you just a minute.

We are glad to have present and in attendance upon

the Court all persons, members of the public and

others, but as the Court [520] previously suggested

the acoustics in the room are very poor, and that

makes it necessary for the Court to request all of

those attending to kindly refrain from whispered

and other conversations during the course of the

proceedings. The officers of the court, particularly,

will be kind enough, I am sure, to observe this

request by the Court, and all others present. You

may now be sworn.

THOMAS B. WILSON,

called as a witness on behalf of Petitioner, being

first duly swoiii, testified as follows:

Direct Examination.

By Mr. Bogle:

Q. Will you state your name ?

A. Thomas B. Wilson.

Q. Mr. Wilson, in May, 1935, were you connected

in any official capacity with the Alaska Steamship

Company ?

A. I was. I was Vice President and General

Manager.
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(Testimony of Thomas B. Wilson.)

Mr. Bogle: I might state at this point, Your

Honor, that it has been stipulated by the parties,

among other things, that as to the corporate ex-

istence of the Petitioner no proof is required-

Mr. Ryan: That is correct.

Mr. Bogle: And as to the ownership of the

steamer "Denali" by the Petitioner.

Mr. Ryan: The stipulation is in writing and

governs both sides.

Mr. Bogle: Yes. I want as a preliminary. [521]

Mr. Ryan: Yes.

Q. (By Mr. Bogle) Mr. Wilson, when did you

first become associated with the Alaska Steamship

Company ?

A. June 1, 1933.

Q. By whom were you employed?

A. By Stephen Birch, president of the corpora-

tion.

Q. That is, the Alaska Steamship Company?

A. Yes.

Q. Where does Mr. Birch reside?

A. New York City.

Q. At the time you joined the company, Jmie 1,

1933, do }'ou know who the officers of the company

were ?

A. Yes. Stephen Birch, President; E. T. Stan-

nard. First Vice President ; myself , as Second Vice

President and General Manager; W. T. Ford, Sec-

retary and Auditor, and C. T. Ulrich, Treasurer.

I think that is all.
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Q. At the time of your employment where did

Mr. Birch and Mr. Stannard reside?

A. New York.

Q. Where is the head office and principal place

of husiness of the Alaska Steamship Company?

A. Seattle, Washington.

Q. Mr. Wilson, in May—say May 13th to 16th,

inclusive, did you occupy the same position with

the Alaska Steamship Company?

A. I did.

Q. Were the other officers at that time the same

as you have just mentioned?

A. They were.

Q. What connection did Mr. Birch have with

the Kennecott [522] Copper Corporation?

A. He was chairman of the Board of Directors

of that company, and president of the Alaska

Steamship Company.

Q. What duties did he have or perform in con-

nection with the Alaska Steamship Company in

May, 1935?

A. He had no active duties. He was semi-retired.

Q. I might ask you what connection is there, or

was there in May, 1935, between the Kennecott

Copper Corporation and the Alaska Steamship

Company ?

A. I think their ownership was 100 per cent

on that date.

Q. That is, the Kennecott Copper Corporation

owned 100 per cent of the stock of the Alaska

Steamship Company?
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A. Correct.

Q. What position in May, 1935, did Mr. Stan-

nard hold with the Kennecott Copper Corporation?

A. He was president of that corporation, and

first vice-president of the Alaska Steamship Com-

pany.

Q. What duties were delegated to you as second

vice-president and general manager of the Alaska

Steamship Company, and what duties did you per-

form in 1935?

Mr. Ryan: Objected to on the ground that if

such delegation was in writing the writing should

be produced.

Q. Well, I will ])ut it this way; at the time of

your emplo}^nent, which I take it was in New York

and some time prior to June 1st

—

A. (Interposing) In April, 1933.

Q. In connection \^^th that employment by Mr.

Birch were your duties designated?

A. Specifically.

Q. Was that in writing or orally? [523]

A. Orally.

Q. A¥ere those duties ever changed?

A. No, sir.

Q. Mr. Wilson, you are not connected as vice-

president and general manager with the Alaska

Steamship Company at the present time ?

A. No.

Q. Did you resign?

A. Idid; August 1st, 1937.
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Q. What were your duties as designated at the

time of your employment, and as in effect in May,

1935?

A. To be in complete charge of the manage-

ment of the company, its operations and conduct

on the ground.

Q. Who was the highest executive of the com-

pany residing in Seattle, the place of operation?

A. Myself.

Q. To what extent, if any, did Mr. Stannard,

exercise supei^vision over this company ?

A. Questions of major policy and questions of

finance, important finance, or capital expenditures

that were large, it was my custom to take those

questions up with him as representative of the

Owners, before acting.

Q. With respect to operating, maintenance and

repair matters, who had supervision ?

A. That was completely reposed in myself.

Q. Mr. Wilson, do you remember who the di-

rectors of this company were in May, 1935?

A. I believe I can enumerate them.

Q. Will you please do so.

A. Stephen Birch, E. T. Stannard, Thomas B.

Wilson, W. T. [524] Ford, L. W. Baker, M. Mc-

Kinstrey, Thomas Cochrane, George Whitney—that

is eight, and there should be nine.

Q. Might I suggest that I was a director?

A. I beg your pardon. Lawrence Bogle.
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Q. Mr. Wilson, in May, 1935, where did Mr.

Whitney and Mr. Cochrane—you have already

stated as to Mr. Stannard and Mr. Birch—and Mr.

Ulrich ; where did they reside ?

A. All in New York.

Q. Where were the directors' meetings held?

A. In Seattle.

Q. Mr. Wilson, in May, 1935, in what business

was the Alaska Steamship Company engaged?

A. In the common carriage of passengers and

freight between Puget Sound points and points in

Alaska.

Q. What portions of Alaska did the company

serve as a common carrier by water?

A. We served the whole coast line, beginning as

far north as there was any excuse to go, above the

Arctic Circle, and continuing along the coast to

Ketchikan on the South.

Q. Have you a map showing the route served

by the company ?

A. I have. [525]

Mr. Bogle: I want to have that marked. Well,

I will have this other one marked.

(Document marked for identification Peti-

tioner's Exhibit No. 1)

Q. (By Mr. Bogle) Mr. Wilson, referring to

this map marked Petitioner's Exhibit 1 for identi-

fication, was that compiled and circulated by the

Alaska Steamship Company?

A. It was.
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Q. Does it show the main routes covered by its

steamers ?

A. It does.

Mr. Ryan : Could I get a copy of that ?

Mr. Bogle: I can get one for you. I have not one

here. I will give you this one just in a minute when

I get through with it.

Q. (By Mr. Bogle) What general subdivisions

was the service of the company divided into?

A. It was divided between what we term our

regular scheduled passenger service or liner serv-

ice, in one class, the other class being an irregular

service to irregular ports when traffic warranted or

justified it.

Q. Now, the red lines shown on Petitioner's Ex-

hibit "1" for identification covers what portion of

your service ?

A. It covers the regular scheduled service routes.

Q. And into what areas for traffic purposes do

you divide the Territory of Alaska ?

The Court: As shown by that exhibit for identi-

fication ?

Mr. Bogle: This shows it all. Your Honor. [526]

There are three divisions that they use for traffic

purposes.

A. Well, our natural divisions geographically are

Southeastern Alaska

Q. (Interposing) Is that from Seattle to

Jimeau and way ports ?
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A. Well, that is really from Seattle to Skagway

on the jiorth.

Q. Yes.

A. Including all of the inside passage or pro-

tected water area.

Q. And what is the second division ?

A. The second division is termed Southwestern

Alaska.

Q. That covers what area?

A. That covers from Icy Straits on the south,

across the Gulf and the shoreline embracing Prince

William Sound, Kenai Peninsula and Kodiak

Island.

Q. Icy Straits, so that we will have it clear, is

where the steamers go across the Gulf of Alaska

after leaving Juneau ?

A. Correct.

Q. Now, what do you designate the northern

area as far as and including Nome ?

A. That is the Bering Sea and Arctic Ocean

area. It is operated during the summer season only.

Q. Why is that?

A. On account of navigation and the water freez-

ing up.

Q. Now, as to your regular service covered by

liners, do you have a printed schedule of the sail-

ings?

A. We do. [527]

Mr. Bogle : I will offer this in evidence, if Your

Honor please.
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The Court: The offer is now made.

Mr. Ryan : May I see it ?

Mr. Bogle : It is what you have there.

Mr. Ryan : Oh, I see.

Mr. Bogle: It is what you have there that I am
offering.

Mr. Ryan : Oh, I see. I have no objection.

The Court: Petitioner's Exhibit 1 is now ad-

mitted.

(Map received in evidence as Petitioner's Ex-

hibit No. 1.)

Q. (By Mr. Bogle) Have you a copy of that

printed schedule—the sailings to regular ports?

A. I have.

Q. May I have it a minute, Mr. Wilson ?

A. Yes (handing document to Mr. Bogle). That

is the 1935 spring and smnmer schedule.

Mr. Bogle: Well, it is the 1935 one that I want.

I will have that marked.

(Document marked for identification Peti-

tioner's Exhibit "2".)

Mr. Ryan : May I see a copy^ Mr. Bogle ?

Mr. Bogle: In just a minute. I will get you a

copy just as soon as I have it marked.

Mr. Ryan: Now, I object

Mr. Bogle: (Interposing) I have not offered it

yet. [528]

Mr. Ryan : I thought you had.

Mr. Bogle: No. I just had it marked for identi-

fication.
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Q. (By Mr. Bogle) Mr. Wilson, referring to

Petitioner's Exhibit 2 for identification, is that the

printed schedule of your regular 1935 sailings ?

A. Yes. This is an official printed copy.

The Court: May I interrupt you just a minute?

Mr. Reporter, where the Court used the word

''Plaintiff" in referring to the number of the ex-

hibit and ruled upon its admission, will you substi-

tute the word "Petitioner's" for '' Plaintiff's"?

Proceed.

Q. (By Mr. Bogle) When, Mr. Wilson, are

these schedules fixed and when are the printed

schedules—when are the schedules printed and dis-

tributed? I do not mean the date, but the time of

the year.

A. For example, these spring and summer sched-

ules are studied out and fixed about the end of the

preceding year, and they are printed and distributed

in January of the season covered, which in this case

would be distributed in January, 1935.

Q. Please turn to pages 12 and 13 of that sched-

ule. Petitioner's Exhibit 2 for identification. Are

those your printed regular scheduled sailings for

the southeastern and southwestern routes ?

A. Yes, sir.

Q. In the year 1935?

A. Yes, sir.

Q. And I suppose that in here are your sched-

' uled sailings for the Bering Sea route ? [529]

I

A. Correct. They are printed on page 12.
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Q. On page 12?

A. Yes, sir.

Q. Now, do you operate any service, or did you

in 1935 operate any service other than the sched-

uled sailings shown in Petitioner's Exhibit for

identification 2?

A. We operated a great many schedules and

ships that season that are not printed in here.

Mr. Bogle: Now, Mr. Ryan, I will offer this in

evidence.

The Court: Petitioner's Exhibit 2 is offered in

evidence.

Mr. Ryan : For what purpose is this being offered,

Mr. Bogle 1

Mr. Bogle: For two purposes, Mr. Ryan. It is to

show the nature of the business which will develop

as we go along, the fact that it is a seasonal busi-

ness, and that the "Denali" was not one of the

regular line steamers but was one of the irregular

steamers that was not sailing on any regular sched-

ule but sailing as business offered.

Mr. Ryan: May I ask a few preliminary ques-

tions of this witness with reference to this before

having to state my grounds for objection?

The Court : Relating only to the proper authenti-

cation or identification of the offered exhibit.

Mr. Ryan: That is all I want to ask him about.

Does this pamphlet cover—isn't there another

schedule that is issued to prospective shippers of

cargo on your vessels ? [530]
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Mr. Bogle : I object to that, if Your Honor please.

The Court: Objection sustained. That relates

Mr. Bogle: (Interposing) To something else.

The Court: Yes. That relates to something else,

and it is improper.

Mr. Ryan : Does this pamphlet relate to the steam-

ship *'Denali'"?

The Witness : No.

Mr. Ryan : When was this pamphlet right here is-

sued?

!
The Witness: Well, as near as I can

Mr. Ryan: (Interposing) Do you know. I do not

ask you to guess.

j

The Witness: No, I cannot say the date that it

was actually issued.

Mr. Ryan: Wasn't this pamphlet issued to pros-

pective passengers as distinguished from prospec-

' tive shippers?

The Witness: Both.

I
Mr. Ryan: I don't want—is this pamphlet the

only schedule of your sailings that you issued ?

I

Mr. Bogle: That is objected to. We will go into

that.

Mr. Ryan: All right. I think that that bears on

this matter.

- The Court: Yes. That objection is overruled.

S The Witness : We issue various schedules through

various means.

Mr. Ryan : I object to the document on the ground
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f531] that mider the witness' testimony he does not

know when this thing was issued, and on the ground

that it is not complete because it does not purport

to be fairly representative of the schedules of the

company taken as a whole, the witness having said

that there were various other schedules that were

issued, and he having said that this does not relate

to the Steamship "Denali", and therefore the docu-

ment is not properly proved; and it is incompetent,

irrelevant and immaterial, the schedules relating to

the Steamship "Denali", and which were sent out,

are not produced, and the witness is not examined

about them, and there is no proper foundation laid

for the asking of this question.

Mr. Bogle : I cannot produce it all at one time. We
have to produce these schedules and documents as

we go along. May I ask Mr. Wilson

The Court: (Interrupting) There is one objec-

tion, Mr. Bogle, which I think should have your re-

sponse, and that is that the witness did not know

when it was issued.

Mr. Bogle: I was going to ask him that. He said

that they were issued as a rule around January 1st.

Q. (By Mr. Bogle) Now I will ask you if you

know of your own knowledge if that was issued be-

fore February 1, 1935?

A. It was.

The Court: Was it in use during that shipping

season, including the summer and month of May,

1935?
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j

The Witness : It was, Your Honor.

Q. (By Mr. Bogle) Was that the schedule upon

which all of your liner steamers sailed during the

entire season of 1935? [532]

A. Yes, sir.

The Court: The objection is overruled.

Petitioner's Exhibit 2 is now admitted.

[

Mr. Eyan : May I have—well, all right.

(Printed schedule of regular 1935 sailings of

the Alaska Steamship Company, previously

marked for identification Petitioner's Exhibit 2,

received in evidence as Petitioner's Exhibit

I

Ko. 2.)

Q. (By Mr. Bogle) Mr. Wilson, would you de-

scribe to the Court with a little detail the nature of

the business of the Alaska Steamship Company, in-

cluding its freight and passenger business ; when the

freight moves and when the passengers move, and

the general nature of how you operate your steamers

to cover that movement.

A. Well, beginning wdth January 1st, the calen-

dar year basis, January and February are what we

call the mid-winter season, and we operate on the

lowest ebb, simply the regular scheduled ships

which are operated approximately on once a week

sailing. With those we operate one or two freighters,

taking up the necessary fuel, coal, and matters of

that character. Then beginning in March, the

cannery season
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Q. (Interposing) Before we get into that, Mr.

Wilson, have you any regularly printed schedule for

the sailings of your freighters which are published

in advance such as this schedule, Petitioner's Ex-

hibit 2?

A. No, we have no regular printed schedule of

freighters. On our cards we say that our freighter

service will be operated approximately ever so

often. [533]

Q. Go ahead with the rest of your answer.

A. Taking up with March, which is the be-

ginning of the cannery season looking to the salmon

canneries and herring plants through the territory,

the first supplies and equipment are moved in for

the early preparation. That usually creates the

necessity of ''breaking out" as we term it, an extra

freighter or two out of the shipyard to take these

extraordinary supplies north. I say ''extraordi-

nary" in that they call at irregular ports where our

regular scheduled ships do not go.

That gradually increases in volume as the spring

comes on until we have all of our ships running.

The peak of that cannery season, northbound, is

usually in June. The southbound peak is usually in

August, and terminating about the middle of Oc-

tqber.

Q. What is the volmne or flow of your passenger

traffic?

A. During the mid-winter season, or what we

term January and February, there are only the
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regular inhabitants of Alaska that are traveling

back and forth on their own business.

Beginning along in March the first members of

the cannery plants begin to go north for the purpose

of rehabilitation and preparatory work for the

season.

The first tourists start about the middle of May,

and the peak of the tourist travel season is about

the middle of July, and it very sharply terminates

about the last week of August.

I

Following the termination of the tourist travel of

' course in the fall the cannery crews and the people

[534] w^ho are seasonal workers in Alaska start com-

ing out, in September and October, and they are

pretty well out by November.
I Q. Then what is the nature of your service from,

say, early October until March ?

A. Just the necessary regular scheduled ships to

take care of mail and food supplies.

I
Q. Is that your liner ships as shovni on this Pe-

titioner's Exhibit 1, the map, and the schedules as

shovni on Petitioner's Exhibit 2?

A. Yes, sir.

Q. That is practically the only service you main-

tain during that season, along in October until

March ?

A. Correct.

' Q. Mr. Wilson, in May of 1935 how many ves-

sels, and of what tonnage, were owned by the Alaska

Steamship Company?
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A. We owned nineteen vessels, and their ton-

nage—their gross registered tonnage was 57,600

tons.

Q. Have you a statement showing the names of

those vessels'?

A. I have. Not being able to keep that detail in

mind I have had my assistant prepare these from

the records of the company, and from my knowl-

edge they appear to be accurate (produces document

and hands same to Mr. Bogle).

Mr. Bogle: I will have that marked as Peti-

tioner's Exhibit 3 for identification.

(Document marked for identification Peti-

tioner's Exhibit No. 3.)

Q. (By Mr. Bogle) Mr. Wilson, referring to

Petitioner's Exhibit 3 for identification, is that a

list of names and gross tonnage of the vessels

owned by the Alaska [535] Steamship Company in

1935?

A. It is.

Mr. Bogle : I will offer that in evidence.

Mr. Ryan: No objection.

The Court: Petitioner's Exhibit 3 is admitted.

(List of names and gross tonnage of the ves-

sels owned by the Alaska Steamship Company

received in evidence as Petitioner's Exhibit

No. 3.)

Q. (By Mr. Bogle) Mr. Wilson, have you a list

of the vessels owned by the Alaska Steamship Com-
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pany which were actually in operation on May 16,

1935?

A. I have. I had it similarly prepared.

Mr. Bogle: I will have this marked for identi-

fication.

(Docimaent marked for identification Peti-

tioner's Exhibit No. 4.)

Q. (By Mr. Bogle) This list shows that there

were ten vessels out of the whole fleet of nineteen

which were in operation on May 16, 1935.

A. Correct.

Mr. Bogle : I will offer this in evidence.

Mr. Ryan: No objection.

The Court: Petitioner's 4 is admitted.

(Document, list showing ten vessels in opera-

tion on May 16, 1935, received in evidence as

Petitioner's Exhibit No. 4.)

' Q. (By Mr. Bogle) When your vessels were not

actually in operation where were they laid up?

!
A. We had a shipyard in West Seattle where the

vessels were [536] tied up and laid up there.

Q. That is located where, with reference to the

main office of the company?

I

A. On the opposite side of the bay, over on the

1 shore-line of what is known as West Seattle.

Q. Where is the—or, rather, in 1935 where was

the executive and operating office of the Alaska

Steamship Company located ?

A. At Pier 2, Seattle.
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Q. Have you compiled, or had compiled a state-

ment of the personnel of the Alaska Steamship

Company, broken down into departments'?

A. I have had.

Q. As of May 16, 1935, as to the number of your

employees *?

A. Yes, sir.

Q. May I see that ?

(Witness produces document)

Mr. Bogle: I will have that marked for identifi-

cation.

(Document marked for identification Peti-

tioner's Exhibit No. 5.)

Q. (By Mr. Bogle) Mr. Wilson,

Mr. Ryan: (Interposing) Are you offering this

?

Mr. Bogle : Not yet.

Q. (By Mr. Bogle) Mr. Wilson, as of May 16,

1935, what w^as your approximate number of em-

ployees ashore, including officials and executives?

A. 298 this statement shows, which I believe to

be correct.

Q. What was the number of your personnel

afloat?

A. 629. [537]

Q. What does that inchide, in the personnel

afloat?

A. All of the members of the crew on the ship

or ships.

Mr. Bogle : I will now^ offer that in evidence.

Mr. Ryan: I object to this on the ground that it

is not the best evidence; not proper proof of the
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facts alleged therein. I ask Your Honor to examine

it. The witness was asked

The Court: (Interposing) I believe, ]\Ir. Ryan,

that no offer has yet been made.

Mr. Ryan: He just oft'ered it.

The Court: Did you?

Mr. Bogle: Yes.

Mr. Ryan: Now, this witness was asked about

the persomiel of the company. That is a very simple

matter, to produce the payroll of this company here

at Seattle, and if they w^ant to prove the payroll

and list of employees at other ports they can do so.

This is apparently some memorandum gotten u]) by

some assistant, and not by this witness, from some

document which has not been identified; and this

witness is not in the employ of the company any

hmger. I respectfully ask—I object on the ground

tliat it is not the best evidence and that we should

be entitled to at least the records showing wlio the

officers and employees were, and what theii- duties

were.

Mr. Bogle: There are 900 of them. Do you want

a thousand names and who they were, Mr. Ryan ?

Mr. Ryan: Well, I do not want a memorandum

like that.

Mr. Bogle: Well, you said the names and rec-

ords of [538] the employees.

Mr. Ryan: The payroll of your company will

show obviously. You have plenty of those payrolls.

They come out every month.
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Mr. Bogle: Well, they won't show.

The Court : The objection to the authentification

already made will have to be sustained, and it is

at this time.

Mr. Bogle: Well, I will prove it by another

witness.

Q. (By Mr. Bogle) What is your best recol-

lection as to the approximate number of employees

of your company in May of 1935 ?

Mr. Ryan: That is objected to on the ground

that the question is not in proper form. Ask the

witness whether he knows or has knowledge.

The Court: If the question is if he knows, he

may answer.

Q. (By Mr. Bogle) You were vice-president

and general manager of this company for how long,

Mr. Wilson?

A. In excess of four years.

Q. During that time would you have knowledge

of the approximate number of employees, both

ashore and afloat, at varying periods?

A. Yes, sir.

Mr. Ryan: Now, I object to that.

The Court : All that lie can tell us about is if he

knew. That would be the answer to the question.

Mr. Bogle: Well, there is never the same niun-

ber of personnel on am- one day. They change, and I

don't [539] know that he knows as to a man.

The Court: The objection was made on the

ground if he knows. The question was limited to

that.
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Mr. Bogle: All right.

Mr. Ryan: I want to add another ground of

objection that I think is important.

Mr. Bogle: Well, the Court has sustained your

objection.

Mr. Ryan: He has?

The Court: Yes.

Mr. Ryan: All right. I \^^ll wait until counsel

offers it.

Mr. Bogle: I have already offered it and he

has sustained it.

Q. (By Mr. Bogle) From your own pei'sonal

knowledge, Mr. Wilson, I will ask you if the num-

ber of employee? of the Alaska Steamship Com-

pany varied during the peak seasons of service to

Avhich you have referred f

A. Very sharply.

Q. When your vessels are not in conmiission,

during the off season, as you have testified, wliat

personnel is kept aboard those vessels while they

are laid up at West Seattle?

A. We keep the licensed deck officers and IIk^

licensed engineers. They do not necessarily stay

aboard, but they sta\- in our West Seattle plant.

They stay on the payroll.

Q. What happens to the unlicensed crew of a

vessel when it is laid up at West Seattle?

A. They are paid off. [540]

Q. Well, I will ask you if in your peak season

your operating or off-shore—not operating l)ut your
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off-shore personnel increases, at least to the extent

of the unlicensed deck crews over the off-shore per-

sonnel when the vessels are laid up ?

A. Oh, materially. [541]

Q. Have you a statement there of the em-

ployees during the peak of operations in 1935, when

all vessels were in commission?

A. I have. (Witness produces document.)

Mr. Ryan : Are you offering that in evidence ?

Mr. Bogle: I haven't had it marked yet, Mr.

Ryan.

(Compilation from pay roll records marked for

identification

Petitioner's Exhibit No. 6.)

Q. The information on Petitioner's Exhibit No.

6 for Identification, Mr. Wilson, was that compiled

in substantially the same form and manner as Peti-

tioner's Exhibit No. 5 for Identification?

A. Yes, sir.

Mr. Ryan: I object to the form of the question.

Mr. Bogle : I am getting it so that you can make

your objection.

Mr. Ryan: He is trying to ask the witness

whether it corresponds to something that is not in

evidence, and I object to going outside the record.

Mr. Bogle: I beg your pardon, Mr. Ryan

Mr. Ryan: (Interposing) There is a very seri-

ous objection.

Mr. Bogle: You misunderstood the question.
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The Court: The objection is oveinihMl. Vdu may

answer the question.

Q. (By Mr. Bogle) Did you get the question?

A. I answered it. (Question and answer read.)

The Court: Is your objection that it is a lead-

ing question?

Mr. Ryan: Why, yes, Your Honor. I objected

to the [542] form of the question.

Mr. Bogle: All right; cut it out.

The Court : Strike it.

Q. (By Mr. Bogle) How w^as Petitioner's Ex-

hibit No. 6 for Identification compiled ?

A. Compiled from the records, the i)ay roll

records of the company.

Q. Was it compiled by you?

A. No, sir. It w'as compiled imder my direc-

tion, and at my request.

Q. By the various employees having charge of

those records?

Mr. Ryan: That is objected to as leading.

Mr. Bogle: Oh, w^ell

Mr. Ryan: This point is quite important. ^\v.

Bogle. There is something in that

Mr. Bogle: You do not have to argue t<> me;

argue to the Court.

The Court: Each counsel will address iIhmi- <»!)-

jections and statements to the (^ourt, and th(^ Court

will rule. I think that question is leading, Mi-.

Bogle.
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Mr. Bogle: What was the question? (Question

read.)

Q. (By Mr. Bogle) Do you know by whom that

was compiled?

A. It was compiled by Mr. McKinstrey, to my
best knowledge.

Q. Mr. Wilson, what would be your opinion,

from your experience as vice-president and general

manager of this company, in charge of operations,

for a number of years, as to the approximate off-

shore personnel of the Alaska Steamship Company

when all of its nineteen vessels were in operation ?

A. It would average between 1000 and 1200.

[543]

Q. Would there be any material variation in

the onshore personnel between the peak and the

off season?

A. Yes, sir.

Q. Where would that variation principally

come ?

A. As already explained, the licensed personnel

worked in the West Seattle yard during the off

season, and as the ships would go to sea they nat-

urally went with the ships, which reduced the per-

sonnel in the shipyard; and as the ships went to

sea the activity in the shipyard, of course, was

decreased.

The Court: At this point we will take a five-

minute recess.

(Recess)



vs. Alaska Steamship Co. 479

(Tostimony of Thomas B. Wilson.)

Mr. Summers: If Your Honor please, Mi-. Den-

nis lias requested that until Mr. Pellegrini is j)res-

ent, at least, the Government wishes to join in any

objections made on behalf of Claimants by Mr.

Ryan.

The Court : Let the record show that the Govern-

ment does so join. And, for that matter, I assume

that all Claimants are being spoken for by Mr.

Ryanf

Mr. Ryan: That is true, Your Honor.

The Court: Let the record so show.

Mr. Bogle: That is quite all right.

Q. (By Mr. Bogle) You testified that you re-

signed, I think in August, 1937?

A. Yes, sir. I resigned from active duty.

Q. To get the record clear, have you any official

title with the company at the present time?

A. I am still a vice-president of the corporation.

Q. Have you any active duties? [544]

A. No ; on leave, inactive duty.

Q. When you joined the company in Jmie, 1933,

was the West Seattle yard in operation?

A. Yes, sir.

Q. Was it in operation in May, 1935?

A. Yes, sir.

Q. What does that yard consist of, Mr. \Vils«.n t

A. The usual shipyard where vessels are re-

paired and maintained. That yard is designed to ac-

commodate all types of work except under-water

work and drydocking.
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Q. Is it owned by the Alaska Steamship Com-

pany?

A. Yes.

Q. And operated by that company?

A. Yes.

Q. And I think you said you used it for tying

up vessels in the off season?

A. Correct.

Q. In May, 1935, where was the major portion

of the maintenance work and repairs to the fleet

of the Alaska Steamship Company done?

A. In the West Seattle ship yard.

Q. You testified that during the peak season

that all nineteen of your vessels are in operation?

A. Yes, sir.

Q. Approximately what number, as an average,

are in operation?

A. Yes, sir.

Q. Approximately what number, as an average,

are in operation during the off season?

A. About five; four or five. [545]

Q. And w-hat becomes of the licensed personnel

of the fourteen vessels laid up during the off sea-

son—approximately fourteen ?

A. They are placed on what is known as short

pay roll and given employment in the West Seattle

ship yard. That is, all except some of the younger

juniors, who have perhaps been employed only that

season. They are paid off.

Q. What happens to your masters?
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A. The masters are classified—passenger ship

masters are placed on the short pay roll, and are

not called upon for any duty in the West Seattle

ship yard. But others report there for various duties

that we assign them.

Q. In handling your men in this way, Mr. Wil-

son, is it the purpose to try to keep your operating

persomiel intact for the peak seasons?

A. Exactly.

Q. In operating a company of this kind, with the

number of employees that you have, and the ser\ice

the company is engaged in, in May, 1935, in what

manner did the executive department divide the

various duties and delegate them to different par-

ties?

Mr. Ryan: Objected to on the gTomid that if

that was in writing the writing should be produced,

or if it is in the form of records the records should

be produced.

Q. Is there any writing as to how you organized

your business?

A. No, sir.

Q. That was under your supervision, the or-

ganization, wasn't it? [546]

A. Entirely.

Q. How was the business of this company or-

ganized ?

A. I organized it into what I would term nat-

ural departments.

The C'ourt : Natural departments ?
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The Witness: Yes, sir. As distinguished by the

various acti\ities in the company.

Q. Will you just state briefly what the different

departments were, who the department heads were,

and what their respective duties were'?

A. First, the maintenance and repair department,

headed by E. M. Mui'phy, superintendent of main-

tenance and repairs.

Q. His duties and those of the department were

in charge of the physical ships and other property,

to maintain the ships and property, repair the ships,

keep them seaworthy and ready to operate.

Mr. Bogle : At this point I will ask to have this

document marked for identification.

Mr. Ryan: Is this for identification?

Mr. Bogle: That is all. I haven't asked him

any questions about it yet.

(Circular letter marked for identification

Petitioner's Exhibit No. 7.)

Q. Mr. Wilson, referring to Petitioner's Exhibit

No. 7 for Identification, will you state to the Court

what that is.

A. This is a letter written by me to department

heads and masters of vessels, outlining the appoint-

ment of E. M. Murphy as superintendent of main-

tenance, and stipulating his duties and authorities in

the operation of the company.

Q. Was that circular letter No. 1 in effect during

the month [547] of May, 1935?

A. It was.
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Mr. Bogle: I offer that in evidence, if Your
Honor please.

Mr. Ryan: That is a copy, isn't it? Where is

the original ?

Mr. Bogle : It is a circular, a mimeographed let-

ter, that was sent, he said, to all the masters and

heads of departments.

Mr. Ryan: Was it ever signed by you?

The Witness: This represents the original.

Mr. Ryan : Was there a letter ever signed by you

in that form?

The Court: Of which this is merely a copy?

Mr. Ryan: Yes.

The Witness: I cannot say that it was actually

signed in my handwriting, but it was my dictation,

my preparation, and when it was issued it was

issued in several hmidred copies and distributed to

all those people addressed. But each copy mailed to

each person was not personally signed by me, which

is not customary with circular letters.

The Court: And in the form it now is it was

treated as an original b^^ you in the conduct of your

business for your company?

The Witness: Correct.

Mr. Ryan: Was this one of a series of letters

outlining the duties of employees?

Mr. Bogle : I object to that. We are dealing with

one circular now. [548]

Mr. Ryan : No ; I do not think we are. This is

apparently some odd kind of a document, and if it is
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part of a debt I want to object to it on the ground

that it is not complete.

Mr. Bogle : It is not part of an odd set at all.

The Court: The objection to the question put

by counsel is overruled. The witness may answer

counsel's question.

The Witness: May I have the question? (Ques-

tion by Mr. Ryan read as follows:)

''Was this one of a series of letters outlining

the duties of employees?"

The Witness: No.

Mr. Ryan: Were there any other letters of ap-

proximately that type, sent to the other department

heads ?

Mr. Bogle : I shall object to that, if Your Honor

please.

Mr. Ryan : At about that time ?

Mr. Bogle: If it is proper at all it is proper

cross-examination. I simply asked him to iden-

tify it.

The Court: Yes; that objection is sustained.

The first answer covers that phase of it. More par-

ticularly, as I understand it, counsel desires to know

whether or not the effect of this letter was dependent

upon some other letter or communication which in

any way conditioned this letter, or made this letter

conditional in any way, or affected it.

The Witness : No. May I answer ?

The Court : Yes
;
you may answer.
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The Witness: I know of no condition, as re-

cited. [549] It is simply explained b}- the fact that

back in 1934 there were some adjustments made in

the duties of this individual and this department,

which called, in my opinion, for the issuance of such

a circular letter. Those were not involved in any

of the other departments, hence this was not one of

a series, as you asked me.

Mr. Ryan: Did you appoint Murphy, originally,

to this particular

Mr. Bogle: (Interposing) I submit, if Your

Honor please.

The Court: Objection overruled. The offer is

made and the Court is about to rule thereon.

Mr. Ryan: Yes, Your Honor.

The Court: Petitioner's Exhibit No. 7 is now

admitted.

(Circular letter received in evidence Peti-

tioner's Exhibit No. 7.)

Q. (By Mr. Bogle) Mr. Wilson, were any sub-

sequent letters or circular letters issued enlarging

upon the duties of the head of the maintenance and

repair department?

A. No, sir. To my best belief that instruction is

exactly as is toda}^

Q. It was up to the time you left?

A. Yes, sir.

Q. Do you know, Mr. Wilson, the approximate

number of regular employees in the maintenance

and repair department, in the office force ?
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A. The office force consisted, as I remember, of

about six to eight, in the office. In the various other

outside work, like in the shops, that varied, of

course. It [550] varied from day to day according

to the work in hand. That ran from about a mini-
,

mum of 100 up to as many as four to five hundred, i

Q. You are now speaking of the West Seattle :

shop ? ;

A. Yes, sir; in this department. ''

Q. That came under the jurisdiction of the

maintenance and repair department, did it ?
j

A. Yes, sir. 1

Q. What were the other departments?

A. I have outlined the maintenance and repair i

department now. I will take up next the traffic ':

department, headed by L. W. Baker, Traffic Mana- '

ger. His duties were wholly confined to maintain-

ing contact relations with sliippers, and securing

business, both passenger and freight—gross business.

Q. Did the traffic department have any authority ;

over, or did it have any duties in any wise connected i

with the operation of the maintenance and repair of
\

ships ? 1

A. No, sir.

Q. What other department?
i

A. Next we had the accounting and treasury

department, headed by Mr. W. T. Ford, Auditor.

They took care of the accounting of the operation

and disbursing the money.

Q. Did it have any connection with operations,

such as the repair or maintenance of ships'?
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A. Nothing whatever, except the accounting.

Q. They paid the bills'?

A. Yes, sir; and kept the records.

Q. What other departments, Mr. Wilson ?

A. We had the purchasing and steward's de-

partment. [551]

Q. Briefly, what were the duties of that depart-

ment '?

A. The purchasing department was headed by

Mr. W. D. Spragiie, Purchasing Agent. His assis-

tant, C. O. Nelson, was Assistant Purchasing Agent

and Port Steward. Those two activities were inter-

woven together in that department. They did the

purchasing of material and supplies for the com-

pany, which is quite an item in founding the ships,

that is, keeping them supplied with food and neces-

sary equipment.

Q. When you refer to necessary equipment,

what equipment came under the steward's depart-

ment, the port steward?

A. All equipment under what we term hotel

equipment.

Q. Would you say that would be limited to the

rooms and the kitchen and the dining service?

A. Correct.

Q. Any duties in connection with the repair and

maintenance and operation?

A. Their only duty in that connection was in

the purchasing and securing of materials as Mr.

Murphy, the superintendent of maintenance, might
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request. They naturally kept in touch with the best

sources of supply, the prices and acted merely as a

purchasing agent insofar as Mr. Murphy's depart-

ment was concerned.

Q. What other departments did you have?

A. We had the transportation department,

headed by Mr. F. B. Tracy.

Q. What was his title?

A. General agent.

Q. Is Mr. Tracy now alive?

A. No; he is dead. [552]

Q. He died subsequent to May, 1935?

A. Yes, sir; in the spring of 1937.

Q. What were the duties, generally speaking,

of that department?

A. He had charge of the deck personnel on the

steamers, insofar as maintaining them and select-

ing them and appointing them on the job, he had

charge of the loading and unloading of ships in

Seattle, the Puget Sound area, and he also had

charge over the agents in Alaska, insofar as load-

ing or unloading of freight was concerned.

Q. He was in charge of the stevedoring?

A. Yes, sir.

Q. In these figures that we have mentioned this

morning, referring to employees, you have not

included any stevedores, checkers, or men employed

on the dock in loading or discharging cargo, have

you?
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A. In those figures I have quoted all the cargo

handling employees have been eliminated. They
would possibly boost the figure up to 2,000 em-

ployees during the peak season.

, Q. Then you had an executive department ?

j
A. Yes, sir.

Q. What was the personnel of \he executive

department in May, 1935?

A. Myself, as vice-president and general man-

ager; Mr. M. McKinstrey, assistant to the vice-

president and general manager; a secretary and a

clerk. That last is two individuals, a secretary and

a clerk.

Q. What supervision, if any, did the executive

department have over the other departments? [553]

A. The heads of these other departments

reported directly to me, and were responsible to me

for the activities of their special departments. They

rendered various types of reports to me, extending

from daily to weekly and monthly reports, and they

were accountable to me for the results accomplished

in their departments.

Q. In May, 1935, just what was the physical

detail of the employment of crews; who had super-

vision over which departments aboard the ships, as

to the selection of the crew?

A. That was divided between departments. Mr.

Murphy, of the maintenance and repair department,

which had charge of the mechanical and ])hysical

part of the ship, naturally handled the engine

department on board, and the radio crews.
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Q. You refer to the engine department ; did that

include the licensed as well as the unlicensed per-

sonnel in the engine room?
I

A. It did.

Q. That was imder Mr. Murphy's jurisdiction?
i

A. Entirely. .

Q. How were your deck officers employed?

A. They were employed by Mr. Tracy, the gen-

;

eral agent of the transportation department. He
'

selected the licensed officers for the deck department,

recommended the captains to me, whose appoint-

ment hinged on my approval. !

Q. And the steward's department?

A. That was handled by the port steward, Mr.

C. O. Nelson. I did not require any advance ap-

'

proval of any of his appointments. He appointed

the chief steward and the [554] assistant chief
]

steward, and secured the personnel from the Union

Hall, either directly himself or through his chief

steward of the ship.
j

Q. How was the ship's equipment handled?'

First, I think you said, the steward's and so-called

hotel equipment was handled through the port '<

steward ?

A. Correct.

Q. How was the deck equipment handled ?

A. The deck equipment, as well as the engine

;

department equipment, was all handled under the

jurisdiction of Mr. E. M. Murphy. That is ex-

plained, as I have previously stated, because he
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was in charge of the maintenance of the physical

part of the ship.

Q. Under your organization at Pier 2—probably

I should say at the Alaska Steamship Company

—

' what was your method of deciding whether or not

to break out and put in commission a vessel laid

up at the West Seattle yards ?

I

A. Well, any ship that was not included in the

liner class, on a printed, regular advance schedule,

would come under the category of an irregular ship

I

for irregular service, and that came about by the

traffic manager being the originator. Naturally, it

' followed that in his contacts with shippers he would

;
develop a given amount of freight, or tonnage, as

I

we call it, to move at an approxunate date to certain

I

ports, and when that developed to a stage where

he felt it was time to program the sailing of an

irregular ship to irregular ports he took that up

with me, either verbally, or in some cases in writ-

ing. After going into the facts and figures with him,

and assuming that I approved it, then we proceeded

iwith the [555] necessary machinery to break out

I

one of these ships from the West Seattle yard and

j

schedule her for a voyage. [556]

I
Q. That is one thing that I want to get at, what

was the necessary machinery to break out one of

these laid up ships ^

\
A. Well, after the decision of the traffic man-

'

ager, which was either reached in writing or verb-

ally, either I myself or my assistant took up the
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question with Mr. Murphy, superintendent of main-

tenance, to develop with him if the ship recom-;

mended by the traffic manager was ready, seaworthy

;

and available to go to sea. If so, my office theiii

issued a letter of instructions to all of the depart-

ments concerned, advising them that such and such,

a ship would break out of the West Seattle yard on

,

such and such a date, and would be placed on berth
\

for loading and sailing to such and such points orj

ports. Does that answer your question?
;

Q. I think that that does, Mr. Wilson. Now,

were you personally in Seattle on May 13th or May

16th, 1935 '^

A. No, sir.
i

Q. Were you in Seattle on May 1st, 1935?
i

A. No, sir.
j

Q. Where were you, Mr. Wilson?
j

A. In Alaska.
|

Q. And in your absence who was in charge of,

the executive department?
I

A. Mr. M. McKinstry was in charge—my assist-

ant.
I

Q. Going back a little, Mr. Wilson, imder your|

method of operating this fleet, when were the ves-
•

sels put through annual U. S. Steamboat Inspec-

;

tion ?

A. Beginning January 1st of the new year, up
|

until spring started, or until the ships were needed,

it was our [557] program and our policy, which

we carried out, of getting the inspections all com-
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pleted and having the ships all repaired, and new

certificates ready for duty for the opening of

spring.

Q. Do you know, Mr. Wilson, whether or not

the Steamship ''Denali" had undergone IT. S.

Steamboat Inspection and was issued a new certi-

ficate prior to your departure for Alaska?

A. She had.

Mr. Bogle: I will have this marked for identi-

fication.

(Document marked for identification Peti-

tioner's Exhibit No. 8.)

Q. (By Mr. Bogle) In your organization what

department had the direct responsibility and duty

of putting the vessel through U. S. Steamboat

Inspection ?

A. Mr. Murphy of the maintenance department.

Q. I hand you Petitioner's Exhibit for identifi-

cation No. 8, which is a certified copy of the IT. S.

Steamboat Inspection certificate, Steamship ''De-

nali". Do you recognize that as being such?

A. I do.

Q. This certificate is dated

A. (Interrupting) January 31st.

The Court: What year?

Mr. Bogle: 1935.

The Witness: 1935.

Mr. Ryan: No objection, subject, of course, to

correction on comparison if we find any.
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Mr. Bogle: Well, I called your attention to the

[558] fact that this is a certified copy, certified by

the Steamboat Inspection Bureau.

The Court: Petitioner's Exhibit 8 is admitted.

(Certified copy of U. S. Steamboat Inspec-

tion Certificate, Steamship "Denali", received

in evidence as Petitioner's Exhibit No. 8.)

Q. (By Mr. Bogle) Mr. Wilson, were you in
i

Alaska at the time the "Denali" stranded?

A. I was.

Q. On May 19th?
,

A. I was. I was on an inspection trip. I

Q. Did you have any knowledge of any unsea- ,

worthiness, or any defective equipment, or any act
:

of negligence which contributed to the stranding of I

the"Denali"? '[

A. No, sir. .

Q. Was Mr. Murphy in the employ of the com-

pany at the time you joined the company, in June,

1933?

A. Yes, sir. He had been there a number of
I

years.

Q. From your association and experience with

Mr. Murphy, and supervision to some extent over

his work, what would you have to say as to his

competency ?

A. Excellent.

Mr. Ryan: That is objected to on the ground

that the witness has not yet been qualified to pass
,

upon the competency of a man operating or in

charge of duties or operation of maintenance. He
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testified that he had the job, but he has not yet

been shown to have the qualifications to pass upon

his competency.

! Mr. Bogle : I am not trying to prove that. I have

got to prove by this witness, to the best of his [559]

Iknowledge and belief, that this man was competent

because these duties were delegated to him. Now, if

jthey can prove that he was incompetent, then they

Imust bring it back to us.

Mr. Ryan: I object to a man blandly saying

that, "I am competent to pass upon that matter".

|He has got to show^, first, that he has had enough

experience of his own of the type of this man's

duties to pass upon the man's competency. That is

a well settled rule of evidence.

The Court: The objection to the question is

overruled, and j^ou may inquire further on the sub-

ject, if you wish, and the subject may be gone into

|more fully, if comisel objects, and desires to do so,

on cross examination.

Q. (By Mr. Bogle) Mr. Wilson, did you answer

,the question?

A. Yes, sir.

\ Mr. Bogle: What was the answer?

(Answer read as follows: ''Excellent".)

Q. (By Mr. Bogle) Was Mr. Tracy with the

company when you became associated with it?

A. Yes, sir.

Q. Did

! A. (Interposing) He was an old employee.
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Q. Was he occupying the position of genera)

agent at the time that you joined the company?

A. No, sir.

Q. Did you appoint him to that position?

A. I did.

Q. When was that appointment made? Have

you that letter of [560] appointment?

A. It was made in October, 1933.

Mr. Bogle: I will have that marked for identi-

fication.

(Document marked for identification Peti-

tioner's Exhibit No. 9.)

Mr. Ryan: May I ask the Court this: It is not

necessary, is it, to take exceptions to the rulings

of the Court? I mean, it is understood that they are

to be taken without so stating?

The Court: Mr. Ryan, on the contrary, I under-

stand the rule, particularly in this Circuit, to be

that the Court cannot even voluntarily supply the

exception. The law and the practice here requires

that counsel, in order to preserve an objection, must

note an exception and it must be acted upon by

the Court.

Mr. Ryan: Is that the rule in Admiralty?

The Court: That is the ruling of this Circuit

relating to the practice in the Admiralty Court.

Mr. Ryan: That has not been the practice in

other jurisdictions, and in view of that, may I have

an exception in Your Honor's courtesy to your last

ruling that this witness can pass upon the compel-
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I
ency of somebody without having it shown tliat this

witness is qualified by previous trainino^ and ex-

pei-ienee to pass upon that competency?

The Court: The exception is noted and allowed.

It may be that all counsel can effectively have an

understanding about that. I am not prepared to say

as to that at this time. [561]

Mr. Bogle : I am prepared to so stipulate.

Mr. Ryan: And I ask that an exception be

stipulated by counsel to each and every adverse

ruling of the (^ourt so that the trial can be expe-

dited and so that it won't be necessary to continu-

I

ally take exceptions, miless the Court feels that for

i its own desires

Mr. Bogle: (Interposing) I will so stipulate.

The Court: The Court approves of the stipula-

tion, and it is so ordered, that it may be understood

' that when coimsel makes an objection, and the Court

rules adversely to the objection, an exception is

noted by the objecting counsel and the Court allows

! an exception.

Q. (By Mr. Bogle) Referring to Petitioner's

1
Exhibit 9 for identification, I will ask you i f t(^

jyour knowledge that is a copy of a letter winch

iyou wrote to Mr. Tracy as of the date thereon

shown, October

A. (Interposing) October 28.

Q. October 28, 1933?

A. Yes, sir.
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Q. And from the date of this letter did he con-

tinue in the capacity as general agent with respect

to the duties outlined in this letter up to the time

of his death?

A. He did.

Q. Which was subsequent to May 16, 1935?

A. It was.

Mr. Dennis: Lest there be any misunderstand-

ing, may it please the C^ourt, may we have that

same stipulation with reference to exceptions, and

that if Mr. Ryan ma]:es an objection and it is

adversely ruled [562] upon, may it be understood

that an objection is noted on behalf of the govern-

ment also?

The Court: It will be noted on ])ehalf of the

Government also, and the Court further under-

stands that unless the contrary is made to appear

on a particular occasion, any objection that Mr.

Ryan makes speaking for one or more of the

claimants, he is speaking at all times for and on

behalf of all the clamaints.

Mr. Ryan: Is that satisfactory to you, Mr.

Bogle?

Mr. Bogle: Yes. I stipulate to that, Mr. Ryan.

Mr. Ryan: Was not there an original of that

letter signed by you, Mr. Wilson?

The Witness: Yes.

Mr. Ryan: I object to the copy on the ground

that it is not the best evidence.



vs. Alaska Steamship Co. 499

(Testimony of Thomas B. Wilson.)

The Court: In this particular case it was di-

rected to the person named?
Mr. Bogle: Yes, and the original is obviously

in the hands of the person who is now dead. I

asked the witness if he knew of his own biowledge

whether that was a carbon copy of the letter which

he actually sent on that date.

The Witness: That is the official office copy of

my file.

The Court: And the man to whom it was ad-

I dressed is now deceased?

The Witness: Yes, sir.

Questions by Mr. Ryan

:

Q. The man to whom it was addressed was an

: employee or a subordinate imder you in your office,

I

wasn't he? [563]

' A. In the company; not in my office.

Q. Yes, but in your company's office here in

Seattle of which you were in charge, isn't that

right?

A. That is right.

Q. So this document is an inter-office memoran-

j

dum of your own office, taking your office to be the

' whole office here in Seattle, isn't that right?

A. If you want to include the departmental of-

fices as part of my office, that is correct.

Q. Have you made a search of the files of that

department of which he was the head to find the

\ original of that letter?
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A. No, I personally have not. I assumed that

it was kept by the man as his personal letter of

appointment.

Q. Have you ever compared that copy with the

original yourself?

A. I did, yes, at the time of signing.

Q. You compare carbon copies with the orig-

inals at the time that jow send them out, is that

right ?

A. Yes, sir. I read them.

Q. You always do?

A. Yes, sir.

Q. You read the carbons in comparison with

the originals?

A. I read the original in detail and then I com-

pare the carbon with it to see if it is an exact copy.

Q. You always do that?

A. In my own way I do.

Mr. Ryan: No objection.

The Court: The objection is overruled. Excep-

tion allowed. Petitioner's 9 is now admitted. [564]

(Copy of letter of appointment of Mr. Tracy

as the General Agent, October 28, 1933, re-

ceived in evidence as

Petitioner's Exhibit No. 9.)

Q. (By Mr. Bogle) Mr. Wilson, were you per-

sonally acquainted with Captain Obert?

A. Yes.

Q. Do you know approximately how long he
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had been employed in the service of the Alaska

Steamship Company?
A. I do not remember accurately, but it has

been—he has had a long record of service with the

company.

Q. Do you know Captain Healy?

A. I do.

Q. Do you know of your own knowledge whether

he has been associated with the company since you

joined it—at least that long ?

A. Yes. He has been with it ever since I joined

the company, and I think that he started on the

deck as a sailor and has put in his whole career

there wdth this company.

Q. Do you in the Alaska Steamship Company

have a list of regular licensed employees available

for service on various ships of the line?

A. We do.

Q. Were both Captain Healy and Captain Obert

on that list?

A. They w^ere.

Q. As employees'?

A. They were.

Q. Had they been approved by you?

A. Yes, sir.

Q. And to the best of your knowledge and belief

were they [565] competent ship masters ?

Mr. Ryan: I object to that

A. (Interposing) Yes.
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Mr. Ryan: (Continuing) On the ground that

the witness is not qualified to give an opinion on

that matter.

Mr. Bogle: "Well, he is the general manager,

and I am asking him to the best of his knowledge

and belief.

The Court: That objection is overruled and ex-

ception allowed. The answer was ''Yes" as I under-

stood it.

The Witness: Correct.

The Court : It may stand.

Q. (By Mr. Bogle) I don't know whether I

asked you, Mr. Wilson—Mr. Tracy, the nature of

his work required him to be in Seattle at all times'?

A. Correct.

Q. In other words, was his work on the dock?

A. It was.

Q. From your experience as general manager of

this company, from June 1, 1933, up until May of

1935, what would you say as to Mr. Tracy's compe-

tency for the position that he held?

Mr. Ryan: That is objected to on the same

grounds.

The Court : If you know what it was.

A. It was good.

Mr. Ryan: That is objected to on the same

grounds.

The Court: Objection overruled and exception

allowed.
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Q. (By Mr. Bogle) Did you look into his rec-

ord before you [566] made this appointment on

October 28th?

A. Very carefully.

Mr. Bogle: I think that is all, if the Court

please.

The Court: You may cross examine.

Mr. Bogle: It is five minutes to twelve, Your

Honor. I wonder if we could take a recess at this

time instead of at 12:00 o'clock?

The Court: It being the commencement of the

case I ^^ill accede to counsel's request. We will take

our noon recess until two o'clock.

(Whereupon an adjournament was taken at 11 :55

o'clock A.M., October 19, 1937, to 2:00 o'clock P.M.,

October 19, 1937.) [567]

October 19, 1937,

2:00 o'clock P. M.

The Court : I have received from the Clerk after

the same w^as filed, the Petitioner's trial memoran-

dum, and have been from time to time considering

it. Has opposing coimsel received a copy of it?

Mr. Ryan: No, your Honor.

The Court: It is directed that all papers filed in

the case be served upon opposing counsel.

Mr. Long: It will be served this afternoon,

Your Honor. I expected to serve it before now.

The Court: Where it is convenient, in a case

like this, serving personally, the service should be
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made before filing, miless that is contrary in a

specific situation to the rules of the court, or not

in keeping with the requirements of law. The

Court would welcome a similar trial memorandum
from opposing coimsel. You may proceed.

THOMAS B. WILSON
resumes the witness stand for further

Direct Examination

Mr. Bogle: If Your Honor please, I would like

to ask one or two additional questions on direct

examination.

The Court: You may ask additional questions

on direct examination of this witness.

Further Direct Examination

By Mr. Bogle:

Q. Mr. Wilson, I overlooked asking you what

your experience [568] has been, briefly stated, to

joining the Alaska Steamship Company in 1933.

A. I started with the Southern Pacific Rail-

road Company and spent some 22 years with them

and their interests. I started as a clerk and tele-

graph operator, and my last service with them was

supervisor of all transportation on the Pacific Coast

System. Next I was Vice-President and General

Manager of the Southern Pacific Motor Transport

C'ompany, a wholly owned subsidiary of the South-

ern Pacific Railroad, which I organized and man-

aged.
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Following that it was merged in with a number

of other companies, into the Pacific Greyhound Bus

Lines, of which I became President, in charge of its

management and operation over some five states in

the West. Following this I became Vice-President

and General Manager of the Alaska Steamship

Company.

I neglected to say that in amongst those 20 odd

years with the Southern Pacific, that at that time

the Pacific Mail Steamship Company and tlic South-

ern Pacific belonged to the same family, and during

this period I spent some three years with the

Pacific Mail Steamship Company.

Q. Was that on shore or off shore*?

A. Both. I operated on th.eir ships to the Pan-

ama Canal, which was under construction in

those days, and out to Hong Kong, in the Orient.

Q. In w^hat department, Mr. Wilson?

A. In various capacities, ending as purser, as-

sistant purser and freight clerk.

Mr. Summers : Pardon me, Mr. Wilson ; I regret

to [569] to interrupt you, but it is very difficult

for me to hear you.

The Court : Speak up clearly.

Mr. Bogle: Do you want him to ]v\K^i\t rliat

answer, Mr. Summers?

Mr. Summers: No; I think not.

The Court: If you would like to have the re-

porter read the answer it will be done.

Mr. Summers: No; I think that will be satis-

factory, but it is a little difficult to hear.
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The Witness: Then in other positions, on the

dock terminal in San Francisco, and in their of-

fices, and when the separation of those two com-

panies occurred, I went with the parent organiza-

tion, the railroad.

Q. How often, Mr. Wilson, did you visit the

West Seattle yards?

A. When I was in Seattle I think I can say that

I averaged at least two visits a week there.

Q. Wliat was the purpose of those visits; what

did you do '?

A. To inspect the yard, and jointly with Mr.

Murphy to go aboard the ships and examine the

progress of the work, and discuss other work that

we were contemplating, and inspecting the jobs

under way.

Q. To what extent and in what matters did

Mr. Murphy report to you?

A. Only in matters of major expenditure that

was outside of what was termed ordinary main-

tenance. Any matter of betterment to a* ship that

would mean some new addition that it hadn't had

before, that would be taken up with me, and we

would discuss and agree upon it. Or any major

item, extraordinary circumstances. But the [570]

ordinary maintenance, the ordinary care and repair

in maintaining the proper equipment on the ship,

keeping the ship seaworthy, handling its inspec-

tions and surveys, that was wholly within his juris-

diction and responsibility. He handled that without
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reference to me.

Q. If in the nature of that work any extraordi-

1

nary expenditure ^Yas necessary, would he report
' that to you?

j

A. Yes. If some extraordinary expenditure was
' looming up, then he would come and discuss it with

me.

Q. Before you left for Alaska in April, 1935,

had he reported to you any extraordinary repair

i
necessary to the "Denali"?

A. No.

Q. Had he made any report to you with refer-

ence to any defective or unseaworthy condition of

I

that vessel?
' A. No.

Mr. Bogle: I do not believe. Your Honor, that

I offered this Petitioner's Exhibit No. 6 in evi-

dence. I assmne that it would be subject to the
I

I I same objection as Your Honor sustained to Peti-

tioner's Exhibit No. 5 for Identification, but I

i

wanted to make the offer for the record.

The Court : It is a summary taken from the cor-

porate records, w^hich are not before the Court at

this time?

Mr. Bogle : That is right.

The Court : And as to which no opportunity has

been given to cross-examine, the Claimants have

had no opportunity to cross-examine.

Mr. Ryan: It is objected to. Your Honor.
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Mr. Bogle: I think Your Honor sustained the

objec- [571] tion on the ground that the exact fig-

ures were not within the personal knowledge of

this witness.

The Court: I sustained the objection as made

at that time, whatever it was.

Mr. Bogle: I wanted to make the offer, and I

expect to prove it by another witness. That is all.

The Court: The Court is now considering the

offer.

Mr. Ryan: I object to it on the same groimds

that I objected to the similar exhibit, Petitioner's

Exhibit No. 4 for Identification

The Court : It w^as No. 5.

Mr. Ryan: And particularly I want to add an-

other objection, in that this is not merely a sum-

mary, or something of that sort, but involves alle-

gations or inferences. For instance, if Your Honor

will glance at the first line of that you will see that

it does not even correspond to the testimony of this

witness. This witness says that the executive de-

partment was his department, that he was in charge

of all departments. This witness did not make this

summary himself, and it is not a fit document for

him to even refresh his recollection from, because

it is not a document made contemporaneously, or

anything. It is some little thing made here since

this litigation arose, by somebody else, and not by

this witness, and certainly in no sense refresh the

recollection of this witness.
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The Court: The objection as applied to the

authentication previously made is sustained.

Mr. Bogle: I might in connection with that,

Your Honor, ask him another question. [572]

The Court: You are at liberty to do so.

Q. (By Mr. Bogle) Referring to that exhibit

for identification, I will ask you if you have any

personal recollection as to the average peak num-

ber of employees, both on shore and off shore, of the

Alaska Steamship Company, while you were vice-

president and general manager?

A. Absolutely.

Q. What is your recollection as to the average

number of employees on shore and off shore during:

the peak? And by the peak I mean when all the

j
vessels were in service.

Mr. Ryan : If the Court please, I object to that.

That is a matter that obviously could easily be

I proved by original records of the company. This

witness was handed this document, which has been

excluded by counsel, and the witness is using it to

' refresh his recollection. It is not a document that

I was ever made by this witness, and it is not sho^vn

I to be correctly taken from the books. It was not

j

taken from the books by this witness, and the

1 classification is wrong so far as the direct testimony

of this witness is concerned.

Mr. Bogle : I do not agree with you.

Mr. Ryan : He is being asked for his recollection

when the matter is something that can be easily

proved, and we would like to see the records in
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coimection with the personnel of this company, and

we have demanded them in our notice to produce.

I press the objection very seriously that this kind

of secondary and improper evidence should not be

received, when the Petitioner has not complied with

our notice.

Mr. Bogle: Well, that is not quite a correct or

[573] proper statement. They have waived the

notice temporarily, and it has not yet been heard

by the Court. The Inference in that statement is

very improper. I will ask the witness now, if Your

Honor please, as vice-president and general man-

ager, if the record of the personnel, ashore and

afloat, came within his notice, and if so, whether

he has any independent recollection of the approxi-

mate number of employees at the peak of the

season.

The Court: Without any reference to a docu-

ment at alh?

Mr. Bogle: Without any reference to any docu-

ment.

The Court: Can you answer it without refresh-

ing your recollection by any document?

The Witness: I can.

The ('ourt: The objection is overruled. If the

answer is confined to independent recollection and

not dependent upon refreshing your recollection

from any record.

Q. (By Mr. Bogle) What is your independent

recollection as to that, Mr. Wilson!
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A. At the peak season, with all the ships run-

ning, the personnel off shore, or afloat, would v\u\

between 1000 to 1200.

Q. Is that exclusive of lono^slioremen niul dicck-

ers handling cargo ?

A. That is exclusive of dock workers, c;ii-«;u

liandlers.

Q. While you were vice-president and fr^'iicral

manager, all the figures in regard to these uiattci-s

would be within vour knowledge, wouldn't llicv?

[574]

A. Correct. I used to have reports daily on tlm

organization, how many were working, and that was

also checked weekly as vrell as monthly. Tt was a

part of my responsibility.

Q. What is your recollection as to the averacre

number of the onshore personnel, exclusive o^ the

longshoremen and checkers'?

A. It would rim from around 150 in the low

season of the year up to a maximum of foui* to tivc

hundred in the busy season.

Q. And as to the number of lonJishoremen ein-

l)loyed, the average munber during the peak season ?

A. That would run four or five hundred.

Mr. Bogle : That is all. [575]

Cross-Examination

By Mr. Ryan

:

Q. AVhen you reorganized this Alaska Steam

ship Company's head office here at Seattle
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The Court: (Interposing) Will you repeat that

question for the benefit of the record?

Q. (By Mr. Ryan) When you reorganized this

Alaska Steamship Company's head office here at

Seattle did you make any provision for an inspec-

tion of the vessels insofar as their compasses were

concerned to ascertain whether or not those vessels

were fit or seaworthy to be ordered to sea after

having laid in this laid-up fleet for several months

alongside of the dock?

Mr. Bogle: I object to that as not being proper

cross-examination.

The Court: The Court at the moment does not

recall what questions or inquiry was made on direct

which makes this proper cross.

Mr. Ryan : He said that he reorganized the com-

pany and separated all the business into depart-

ments and did everything necessary to make them

seaworthy; appointed these men, and all that sort

of thing. I am trying to show that he didn't make

any of these provisions here, one of the most impor-

tant in connection with the company's business.

Mr. Bogle: I do not remember any such testi-

mony.

Mr. Ryan: I took it down, Mr. Bogle. He has

testified on direct that he reorganized this company

after he was appointed vice-president and general

manager, and divided it into departments; ap-

pointed [576] different people ; specified their

duties and told them what they were to do, and that
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sort of thing. That certainly opens it wide open.

The Court : The objection is overruled. He may

j
answer this, if he did anything with respect to

! compasses.

A. In the first place I didn't reorganize the com-

pany in the interpretation that you put on it. In

the second place I made myself no special arrange-

ment for inspection of compasses. That was some-

thing that w^as already covered and handled by the

superintendent of maintenance.

Q. Is there anything in writing showing that

it was all handled by the superintendent of main-

tenance ?

I

A. Nothing prior to that statement of my assign-

' ing him to that position, w^hich you have already

read. That fully covers all questions of maintenance

' and equipment.

Q. May I see that exhibit? I show you this

exhibit—is this the exhibit that you are referring

to?

A. It is.

Q. Will you show me anything in that exhibit

that refers to compasses ?

The Court: Identify the exhibit for the record.

Mr. Ryan: This is Petitoiner's Exhibit 7.

The Court: You are referring to Petitioner's

Exhibit 7?

Mr. Ryan: Yes.

A. Item No. 2 that reads, he is responsible and

will exercise the supervision of repairs and mam-
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tenance and improvements to ships. That covers

everything. 1

Q. You think that that covers compasses? [577]

A. Certainly.

Q. Although you didn't say anything ahout i

compasses in it, did you?

A. You don't say anything about the spokes or

the steering wheel, either.

Q. Now, you say that he is in charge of the
'

maintenance and repair of the ships.

A. That is right. <

Q. And then on your direct examination you

testified that you were in charge of the maintenance

and repair and operation of the ships.
j

(Witness does not answer)
j

Q. Who was the operating manager of this com-

pany ?
i

A. I was the general manager.

Q. Who was the oi^erating manager of this com-
,

pany in May, 1935?
i

A. I say that I was the general manager, and I
\

have testified that the maintenance, repairs, and all
,

the duties that were outlined are in the department
\

of maintenance; the transportatic^n department \

handled some other phases of the operation. I can
\

only answer you by pointing out the division of the
|

work. I

Q. Whose duty was it to ascertain that the com-

passes were in good condition on one of these ships \
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before it was ordered or sent to sea after being

taken out of the laid-up fleet in May, 1935 ?

A. That came imder Mr. E. M. Murphy, super-

intendent of maintenance.

Q. And you have nothing to confirm your infer-

ence about that except this Petitioner's Exhibit 7"?

[578]

Mr. Bogle: I object to that. That is not an

inference. He testified that that delegated the duty.

The Court: Objection overruled. He can answer

the question.

Q. (By Mr. Ryan) Answer the question.

A. From our standpoint.

Q. Please answer the question.

Mr. Bogle: Read it, please.

(Question read)

A. I don't undei^tand what you mean by *' in-

ference".

Q. (By Mr. Ryan) Is there anything in writ-

ing which would tend to show in your opinion that

Mr. Murphy was to examine these compasses and

ascertain whether they were in good condition'?

A. No.

Q
A
Q
A
Q
A

Before the ship was sent to sea f

No.

There is nothing else?

No.

Did you ever orally tell him that"?

What, to inspect compasses?



516 Pacific Coast Coal Co., et al.

(Testimony of Thomas B. Wilson.)

Q. Yes, sir, to ascertain whether they were in

good condition before the ship sailed after being

taken out from the laid-up fleet after laying there

several months.

A. I don't recall that I mentioned that any more

than dozens of other phases that are equally as im-

portant.

Q. Now, Mr. Murphy's office was in your office

there in the home office here in Seattle, wasn't it?

A. He had an office at the West Seattle Ship

Yard as well [579] as one on Pier 2.

Q. And you were in charge of that office your-

self, weren't you?

A. In a secondary way.

Q. Yes.

A. It was his office, and he was the one

Q. (Interrupting) He was subordinate to you

in your office here in Seattle, isn't that true?

A. That is right.

Q. You did not delegate, or the company did

not delegate to any third person the duty of ascer-

taining whether these compasses were in good con-

dition, did it?
I

A. I don't recall that we did.
\

Q. Well, what makes you think that Mr. Murphy

was competent to ascertain whether the compasses
;

were in good condition before the ship sailed?
i

A. Well, to my mind he was more than emi-

nently qualified.
\



vs. Alaska Steamship Co. 517

(Testimony of Thomas B. Wilson.)

Q. Had he ever had a license as a deck officer in

his life as far as you know?
A. Not to my knowledge.

Q. Had he ever served at sea in the deck depai-t-

ment of a vessel?

A. I cannot speak as to his services at sea. I

think that he had some.

Q. I thought you testified on direct that you

knew that he was competent.

A. I do.

Q. Now you testify that you do not even know

whether he served at sea in the deck department

at all.

A. I do, but I do not think that that question

is the whole [580] measure of the thing.

Q. But the fact is that you do not right now

know whether Mr. Murphy served on the deck de-

partment of a vessel in liis life?

A. I cannot testify here under oath that he had.

Q. No.

A. I don't know positively.

Q. Now, you knew in May, 1935, that there were

compass adjusters here in Seattle, didn't you?

A. Yes, and we used them whenever the occa-

sion warranted it.

Q. You used them?

A. We used them.

Q. Under what conditions would you nso tliciii .'

A. Whenever we had the necessity of making

an adjustment of a compass we would call m an

expert.
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Q. Just tell us in detail when you yourself would

decide when a compass needed adjustment.

Mr. Bogle: I object to that.

A. I didn't decide that.

Mr. Bogle: I object to that. He never said that

he decided it. He said that he delegated this

Mr. Ryan: (Interposing) Please do not say

what he said.

Mr. Bogle: Wait until I am through.

The Court: Both coimsels please state their ob-

jections to the Court.

Mr. Bogle: I was in the process of doing that,

Your Honor. He testified that he delegated this

phase of the company's business to Mr. Murphy,

\

and I think [581] that this question is not cross-:

examination to any extent.

Mr. Ryan : He has not used the word '
' dele-

;

gated" and the man was a subordinate of his in his^

owTi office. There was no question of delegation
I

at all.
I

The Court : You can ask him whether or not he i

did such a thing. i

Mr. Ryan: What is that?
{

The Court: You can ask him whether or not he\

did such a thing as you inquired about.

Q. (By Mr. Ryan) Did you ever order a com-j

pass adjusted on any of your vessels before you;

put your personal o.k. on that that ship was fit to

go to sea, and it was all right to send her out with

cargo and passengers on board?



vs. Alaska Steamship Co. 519

{(Testimony of Thomas B. Wilson.)

A. No, I never ordered it.

Q. Why didn't yon?

A. Becanse that was delegated to another officer

of the company.

Q. Is there anything in writing to show that

you delegated that?

A. No, other than the assignment of those duties.

Q. You mean Petitioner's Exhibit 7?

A. Yes.

Q. Well, in view of the fact that you knew that

there were compass adjusters here at Seattle who

jwere in the business of adjusting compasses, why

didn't you make some provision that before you put

lyour personal o.k. or order on sending this "Denali"

to sea that you should first receive a report from

one of those adjusters that [582] he had inspected

jthe compass and that it was fit for the ship to go

to sea with?

Mr. Bogle: I object to that, if Your Honor

please. The witness has already stated that he

jWas not here when the "Denali" left for sea. He

was in Alaska.

The Court: The objection is overruled. He may

.answer the question.

The Witness: What was the question?

(Question read)

A. Well, in the first place I would not put my

o.k. on the ship. I was not here, and I would not

have done it had I been here, because that duty is

delegated to a responsible officer of the company.
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He was the one that made the decision as to whether

he needed an outside compass adjuster or not.

Q. (By Mr. Ryan) Wait a minute. Didn't

you testify that the "Denali" was in that class of

A^essels of your fleet such that it would not be sent

to sea without a request first being made by the

trailfic manager, Baker, and your personal o.k. on

its going to sea after you got a report from

Murphy? Didn't you testify to that?

A. Yes, but that o.k. is from a wholly different

standpoint.

Q. But it was not supposed to be—your send-

ing her to sea without knowing whether the ship

was in fit condition to go, is that right, or getting

any report to that effect?

A. No, that is not right either.

Q. Well, then, what is right?

A. The first o.k. was if there was ample and

sufficient [583] business that warranted to load the

ship and move it. That is from a traffic revenue

standpoint. The second o.k. was that after I had

talked in my office or communicated with the su-

perintendent of maintenance whether that ship or

what ship that was used would be available to sail

on approximately that date, having in mind inspec-

tions and any maintenance or repair work that

might be under way, which is prosecuted at that

time of the year.

Q. And that report would be made to you, and

you would o.k. it, is that right, and give the order?
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A. I would get the o.k. from liim which ship was
I seaworthy and ready to go.

' Q. Aiid then you would order her to go?

A. Then I would approve taking tliat slii]) out

for the voyage.

Q. Well, didn't you know that Mr. Muiphy luul

!
never adjusted a compass in his life?

A. No.

Q. Did you know that he had adjusted a coin-

pass in his life ?

A. Well, on that point I cannot state positively.

Q. You never made any inquiry to tind out

I whether this man was competent to ascertain

' whether that compass was in good condition or not ?

A. I have already said that we used the outside

compass adjusters when the necessity arose.

Q. Then describe what you mean by "when the

I necessity arose" in that respect.

A. When there was some cause to have the com-

pass checked and adjusted.

I

Q. How would you determine whether oi- not

there was some [584] cause ?

I

A. I understand that came in from tlie Cap-

' tain's reports.

Q. Did you see those reports?

A. Yes.

I Q. Then what would you do about them?

A. I saw his voyage reports.

Q. Well, there was no captain on the "Denali"

for seven months preceding her being ordered to

sea on this occasion in May, 1935, was there?



522 Pacific Coast Coal Co., et al.

(Testimony of Thomas B. Wilson.)

Mr. Bogle: They are anticipating, Your Honor.

There is no testimony about that yet in the record.

Mr. Ryan: You asked him about what em-

ployees

The Court: (Interposing) The objection is

overruled.

A. That is true. The ship had been laid up some

during the winter months. The exact period I do

not know without looking up the records.

Q. You personally knew that she had been laid

up all winter, didn't you?

A. Yes.

Q. And there was no captain aboard ?

A. Well, no direct assignment.

Q. Yes.

A. We had lots of captains and mates in the

yard on different ships there.

Q. There w^as no captain aboard the *'Denah"

during that winter, was there?

A. What do you mean, assigned steadily?

Q. Yes.

A. No. No one assigned permanently on the

ship while she [585] was laid up.

Q. So that the job of determining in what con-

dition she was just before she was sent to sea was

a duty that your home office here was determining,

isn't that so?

A. Again that would come under the superin-

tendent of maintenance, and if the ship was in per-
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feet condition from the reports when she laid up,

you would assume that that changes when she starts

out again—is that the basis of your question ?

Q. Do you know anything yourself about com-

passes ?

A. A little.

Q. Well, what do you know?

A. Well, not a great deal—not enougli—in any

sense to put myself up as any authority on them.

Q. All right. Suppose a ship lies on tbe same

heading for several months in Seattle, or aii\ whore

else in the world, what does that do to ber com-

passes ?

Mr. Bogle: That is objected to. Your Honor. He
says that he does not claim to be an expert on

compasses.

The Court : If he knows he may answer.

A. I am not prepared to say.

Q. (By Mr. Ryan) Well, you said tbat you

knew something about compasses. Do you know

what effect that has on compasses or not ?

A. I have said that I did not.

Q. Did you ever make any provision when you

were reorganizing the company for the employment

of compass adjusters to examine these ships that

were in the laid-up fleet, without any masters

aboard at all, just lying [586] there for montlis at

a time before you sent them out to sea, to see if

they were in fit condition to go to sea so far as the

compasses were concerned?
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A. The arrangement had already been made

when I joined the company. I never changed it.

Q. What was the arrangement?

A. As I have already stated, whenever a com-

pass needed attention the adjuster was called.

Q. Yes, but there was no master on board, and

the ship was lying there under your jurisdiction,

right here in Seattle, with no officer on board at

all for several months.

(Witness does not answer)

Q. You would not have anything from a master

to give you any inkling of what was wrong, if any-

thing was wrong, or as to what the condition of the

compasses was, isn't that so?

A. Well, first you make it plain

Q. (Interposing) Please answer the question,

and we wdll get along faster.

A. Well, you have asked several questions there.

What do want me to answer ?

Mr. Ryan : Read that question.

(Question read)

A. No, I do not think it is, for this reason, that

we had plenty of masters and mates with those very

ships over there, and if there was anything wrong

we had ample opportunity to know something about

it.

Q. There was nobody assigned to this ship at

all during the seven months preceding her sailing,

was there? [587]
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A. I think there was. I think Mr. Murphy can

tell you.

Q. Well, I do not want you to speculate. Do you

know on that point on the ''Denali"?

A. I know that some of them were assigned on

certain ships, the details of which I cannot give you.

Q. You do not know anything at all with ref-

erence to the "Denali" in that respect, do you?

A. There was someone assigned to her.

Q. Who was it?

A. But as to who it was, you can get it from

the superintendent when he testifies.

Q. You don't know of your own knowledge?

A. No.

Q. Did you ever make it clear—I will strike

that.

In reorganizing the company did you appoint

anyone who was competent to adjust compasses to

do any adjustment of the compasses that might be

necessary, and to examine compasses to see whether

they needed adjusting on ships which had no master

on board and which were lying for several months

in your laid-u]) fleet here?

A. I personally did not, no.

Q. Why didn't you do it?

A. Because it was delegated to the superintend-

ent of maintenance. That is part of the duties on

his pai-t that he did not have to refer to me what-

ever.
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Q. But you never told him anything orally to

that effect about that, did you?

A. I cannot recall orally instructing him on it.

Q. And all you ever gave him was this written

affair—Petitioner's Exhibit 7? [588]

A. That is right.

Q. In which the word "compass" is not even

mentioned, is it?

A. That is right.

Q. I notice that it is addressed to C-aptains also.

Did you ever issue any instructions to captains of

ships, or masters of ships, that they should have

the authority without conferring with anybody to

go out and have the compasses adjusted, and employ

a compass adjuster to do it where it was necessary

in their judgment?

A. You mean for the captain to call the ad-

juster in himself?

Q. Yes, without conferring with anybody in yonr

company so far as the ship at Seattle was con-

cerned.

A. I do not recall of any instructions of my own

personally on that point

Q. Can you give me any instance on which any

of your masters ever did that, or ever exercised

such authority?

A. I think probably they have, but

Q. (Interposing) I do not ask you to specu-

late. I ask you do you know of any instance in

which it was ever done?
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I

A. I still insist on saying that they probably

have, but I cannot put my finger on any case.

Mr. Ryan : I move to strike the answer as spec-

ulative and not responsive.

The Court: The objection is overruled and mo-

tion denied.

Mr. Ryan : All right. [589]

Q. (By Mr. Ryan) I ask you to produce the

records of your company showing the adjustment

of compasses on the "Denali"?

A. I cannot recall it here out of my memory.

Mr. Ryan: Well, I ask that they be produced

for the purpose of cross-examining this witness.

Mr. Bogle: It is not prorov cross-examination.

The Court: Pardon?

Mr. Bogle: I do not think it is proper cross-

examination of this witness. He has testified as

emphatically as a man could that he had nothing

to do with the direct supervision over the main-

tenance or equipment; that that came under Mr.

Murphy, and when Mr. Murphy is on the stand we

will produce all the records that we have in that

connection.

Mr. Ryan: If the Court please, this man has

testified that he is the vice-president and general

manager; that that duty was not delegated to any-

body else in the company at all; that this man

Murphy was a subordinate imder him. He does

not know whether he had any sei-^ice in the deck

department at all, or knew anything about adjust-
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ing compasses. The records of the company, I want

them for the purpose of cross-examining this wit-

ness and showing the falsity of the last answer that

he just gave.

The Court : I am deferring ruling on the demand

of the production of documents until tomorrow, and

your request at this time is denied.

Mr. Ryan: Then I ask leave now to reserve my

cross-examination of this witness until the records

of [590] the company are produced, in connection

with the matters which he has been called upon to

testify.

The Court: On that point?

Mr. Ryan: Yes, and ask that he be ordered to

stay here until that is done.

The Court: That will l^e done, after you have

finished your cross-examination of this witness, if

you desire to cross-examine him further.

Mr. Ryan: Yes, I do.

The Court: Proceed with your cross-examina-

tion.

Q. (By Mr. Ryan) Now you say that you dele-

gated this duty of having the compasses adjusted to

a responsible officer of the company. Who did you

mean by that, a responsible officer of the company^

A. I meant Mr. E. M. Murphy, superintendent

of maintenance who was eminently qualified to han-

dle that department and all phases of the work

that came under it.

I
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Q. Well, you make the statement that he was

eminently qualified, but you do not know whether

he had ever adjusted a compass in his life, do

you, or

The Court: (Interposing) I think you are in-

clined to argue with the witness too much. I think

you have asked that question in many different

forms.

Mr. Ryan : Yes, Your Honor.

The Court: Proceed.

Q. (By Mr. Ryan) Who hired the deck offi-

cers and masters of the ships of your company,

including the "Denali"?

A. They were employed by F. B. Tracy, the

general agent of the company.

Q. And then who fired them whenever that was

thought to be [591] necessary?

A. Well, they were first fired by the captains,

if they were junior mates, which would be con-

firmed by him. And in cases of old employees that

came to me.

Q. Well, your written instnictions to Mr. Tracy,

Petitioner's Exhibit 9, were that he had authority

to employ the entire personnel under his jurisdic-

tion, isn't that right? Just like that—no qualifica-

tion, but no regular employee shall be removed

without just cause. It does not say anything about

referring it to you, does it?

A. Well, you ask me how it was handled, and I

am telling you.
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Q. Well, at any rate the man who hired and fired

the officers of the ships of the company—the deck

officers was Mr. Tracy, wasn't it?

A. The deck officers, yes, sir.

Q. Yes. Mr. Tracy was the operating manager,

too, wasn't he?

A. No.

Q. Well, who was the operating manager?

A. Well, as far as manager of the company is

concerned, again I repeat that I was general man-

ager.

Q. Although somebody else hired and fired the

deck officers you were operating manager, is that

it, at the same time?

A. I don't know what you mean by ''operating

manager".

Q. You had never been in the steamship busi-

ness before you were appointed general manager of

this company except to the extent which you just

testified here a few minutes ago, isn't that so? [592]

A. Well, that was sufficient, I think.

Q. Who was the operating manager of the Pa-

cific Mail Steamship Company while you were

there ?

A. Mr. Schwearin.

Q. In whose department were you?

A. I was in his department.

Q. What was your title?

A. I was assistant to the dock superintendent

at one time.
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Q. The dock superintendent?

A. Yes, sir.

Q. But you never had anything to do with the

hiring or tiring of the deck personnel, or with the

compasses, or anything in that connection, did you?

A. No.

Q. Schw^earin did all of that, didn't he?

A. No, I don't think that he did. He occupied

the same position there as I did here.

Q. Well, on your testimony you say, tirst, you

delegated this duty of seeing to it that the com-

passes w^ere in good condition before the ship sailed

to Mr. Murphy, a responsible officer of your corn-

pan}'. That is right, isn't it?

A. Yes.

Q. Then you go on to say that there is some-

thing about the master of the ship having some-

thing to do with it. NoNv. ^ lio Wc^s the man to whom

you delegated this duty?

A. I repeat, Mr. Murphy.

Q. To Mr. Murphy?

A. Yes, sir.

Q. Mr. Murphy w^as supposed to see to it that

the compasses [593] were in good condition when

the ships sailed, is that right ?

A. That is right.

Q. Didn't you have an operating department

in your company ?

A. We had a transportation department.

Q. Didn't you have an operating department?
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A. Well, yes, if that is what you want to term

it. I have already explained the departments, their

outlines and their organization, and who headed

them.

Q. Didn't you call it an operating department

in Petitioner's Exhibit 5 that was not received

—

you, yourself?

A. That word is s\Tionymous. It is used back

and forth by different people—operating or trans-

portation. If you will permit me to explain, when I

said that a captain probably had done this

Q. (Interposing) I do not ask you for any

probabilities at all. If you want to testify to any-

thing like that wait until the question is asked of

you

A. (Interposing) Very well.

Q. (Continuing) On guesses.

Mr. Bogle: I think that he should have the op-

portmiiiy to answer that.

Mr. Ryan: You can bring that out on redirect

examination if you want to.

The Court: The objection to the answer is sus-

tained, and the voluntary answer is stricken. The

ruling calls for no further comment. Proceed.

Q. (By Mr. Eyan) Have you the order which

put the ''Denali" into commission in May, 1935 "?

[594]

A. Yes. It is in the records, but I haven't got

it here.

Mr. Kyan: I ask that it be produced.
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Mr. Bogle: If Your Honor please

The Court: (Interposing) The matter of the

production of records has been deferred imtil to-

morrow. Proceed. You may reserve the right to call

j

for them at that time. [595]

I Mr. Ryan: Well, I wanted to base some cross-ex-

amination

The Court : At that time it may be called for.

Q. (By Mr. Ryan) Well, the duty of seeing to

it that the compasses of the "Denali" were in good

,
condition before she was sent to sea was a duty to

;
be performed by the maintenance and repair de-

partment before the vessel went out, imder the

jurisdiction of the operating department, isn't

that so?

A. Yes, sir ; the same as the engine or the winch,

or anything else.

Q. That is, it went to the seaworthiness of the

ship, rather than to something happening after-

wards, during operations, isn't that right?

j

A. That is a question

^ Q. (Interposing) Do you understand the ques-

, tion ?

* A. I don't know^ w^hether you are making an ob-

servation or asking me a question.

I
Q. Well, I will ask you a question, then, that

you vvill know is a question. In your opinion is a

ship fit to go to sea if you do not know what the

condition of her compasses is?
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Mr. Bogle: I object to tliat as not proper cross-

examination.

The Court: I will give you two more minutes to

finish your cross-examination on the question of the

compasses, so far as this witness is concerned.

Mr. Ryan: If Your Honor please, may I suggest

that the question of the compasses is one of the most

important questions in this case. [596]

The Court : That may be, but you are asking the

question here of his knowledge of the compasses and

their readjustment.

Mr. Ryan: I am not asking about the readjust-

ment now; I am just asking whether he has an

opinion—he is vice-president and general manager

of the com])any, and I do not want, Your Honor to ;

say that this is something that must be finished up
'

in two minutes' time, because it is the most impor-

tant point in the case.

The Court: You may finish your cross-examina-

tion of the witness on that basis in two minutes, and

then proceed to something else.

The Witness: Will you read the question again?

(Testimony read.) Well, the compasses, the same

as the other important phases of the equipment,

should be in good shape, working satisfactorily.

That goes without saying.

Q. Who signed the order putting the "Denali" >

into commission ?

A. My assistant.

Q. In May, 1935?
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A. The assistant to the vice-president, Mr.

McKinstrey.

Q. While you were away he had all the authority

you had while you were here, is that right ?

A. Yes. He had complete authority over the

operation of the company.

Q. What was the date of that order?

A. I cannot state.

Q. You do not know about the date of it ?

A. Well, I imagine it was around the first of

May.

Q. What is the date of the report that was made

by the [597] transportation manager, Mr. Baker, or

the traffic manager, Baker, requesting that the "De-

nali" go out?

! A. I cannot say.

I

Q. Do you know the date of it, about ?

I

A. No, I do not. It would be around the end of

April. It would be just prior to the order issued to

bring the "Denali" out.

1 Q. When did you leave Seattle to go to Alaska?

A. I think I left on the 12th or 13th of April.

Q. How long were you gone?

A. About five weeks.

I Q. You testified on direct examination that there

[were other means and methods by which the shippers

would know the date of the sailing of the ''Denali";

what were those means and methods?

A. Well, some of the schedules were carried in

the newspapers as an advertisement both here and
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in Alaska. Also, we have a service clerk in the traffic

department who notifies shippers by telephone that

usually have tonnage to move. He talks with their

traffic men.

Q. What was the date that you advertised in the

papers and notified the shippers that the "Denali"

would sail from Seattle?

A. I think it said about the 15th. That date on

freighters is set as an ai)proximate date.

Q. You think in the newspapers it said about

May 15th?

A. I am not sure that the "Denali" was one that

was put in the newspaper. You asked me the dif-
f

ferent means.

Q. I say, do you know the date on which your i

company advertised in the newspapers to shippers
j

as the scheduled [598] date for the sailing of the ;

"Denali" from Seattle to Metlakatla and other

ports'?

A. No, I do not.
j

Mr. Ryan: I will ask for the production of that.

The Court: The demand will be considered to-

morrow.

Mr. Bogle: Let me see what he wants, Your ;

Honor ; the production of what ?

Mr. Ryan : The production of the notices sent out
;

by this company to shippers, giving the scheduled
;

date of the "Denali" sailing from Seattle on this

voyage, together with the advertisements you put :

in the newspapers, and the notices in the '

' Shipping
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Guide" and "Index", and that sort of thing, fixing

the scheduled date for the sailing of this ship.

: Q. (By Mr. Ryan) Were the duties of the vari-

ous officers of the conij)any stated in writing, in tlie

jcompany's records?

i A. Not completely, to my knowledge, because

when I came with the company no changes were

•made in many of the departments by me.

Q. But there are writings defining their duties

;are there not, in the records of the company?

I

A. I would say not to my knowledge; not in a

:complete way.

I Mr. Ryan : I ask that they be produced in as com-

plete a way as they were.

I Q. You haven't them hc^re with you, have you?

! A. No, sir.

Q. The president and first vice-president of tliis

'company had nothing at all to do with the mainte-

nance, operations or repair of the vessels of the ^-oni-

pany? [599]

I
A. That is correct.

I

Q. They did not?

A. Not unless it represented some major capital

iexpenditnre, wdien I took it up with them,

i
Q. Your organization here was the whole com-

pany so far as every practical purpose was con-

icemed ?

I

A. Correct.

Q. So the president was not the chief executive

iof the company, was he ?

A. Well, I think he was
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Q. (Interposing) So far as management of any

ordinary fimctions of the company were concerned?

A. As far as the management was concerned, I

agree with you, but as far as the chief officer of the

corporation is concerned, of course, he was.

Q. He had no administrative duties of any sort!

A. None assigned, but he could step in and exer-

cise them, I presiune, if he wanted to.

Q. But he never did?

A. He didn't while I was there.

Q. Doesn't the company have a port captain

now?

A. No.

Q. Since the "Denali" was lost?

A. No.

Q. Do you know Capt. Gilmore, of the Alaska

Steamship Compan}^?

A. Capt, Gilmore?

Q. Yes ; the port captain.

A. No, I do not.

Q. You never heard of a port captain of tlie

Alaska Steamship [600] Company?

A. No. We had a port captain for a period in

1934, during the first strike interruption.

Q. What was his name?

A. Capt. Glasscock.

Q. Why didn't you keep him in your employ-

ment ?

A. He is in our emplo3^ment.

Q. What was his title ?
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A. We hnui^lit liiiii aslmrc temporarily, iis I siiy.

'Inrin^ tin- first strike difTiculty, as p<»rt captain.

Q. 'Plu'ii wlicii (lid y<»u fire him?

A. 1 didn't tire liiiii. lie rfsniiK'd liis run on tho

'ship.

(^. i >('<'. IJut VdU discontiinn(l tin- ((flTirc nf port

Icaptain of youi- <'<tnipaiiy wlim. on \\li;it datot

A. 1 don't j'cincnilicr. I am af,^•lin sayinp that T

brouplit him aslion- trmj»(ii-ai ily tn meet an emer-

gency, and wlicn lliat \va> over he wmt hack to liis

repidar ship.

Q. What were the duties (d' the port captain?

A. Assisting Mi'. Tracy.

Q. In what?

A. in seloctinpc ])ersonnel for the shij)s, orpaniz-

jing c]'e\\ s.

Q. When the masters and ofTicers came in they

jreported to ^Iv. Ti-acy, didn't they, at the end of the

[voyage ?

A. They reported to liini, yes.

Q. And they rei)orted t(. liim .Ncrythinp imiK)r-

tut that ha]>])ened on tlie vnya^e, is tliat ripht ?

A. In connection with the transportation, mnk-

!ing the ports, oi- (hdays. They turned in their voy-

age repoi'ts to hitn.

(,). II..W ahcMit in connecti<.n with tlir operation

"f the vessel? [601]
"1

A. Well, any inatt(>rs needing repairs or atten-

Ition went dir<M'lly to Mi-. Afiiipliy, as outlined in
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that circular, including the requisitions for operat-

ing supplies.

Q. How about a report as to the operation of the

vessel ? Short of an actual requisition for repairs or

supj)lies ?

A. I don't know what you mean—a report about

the operation of the vessel.

Q. How the vessel was operating, what had hap-

pened to the engines, and how they fixed it or at-

tempted to fix it, and what difficulties they had had

on the voyage, and that sort of thing. Wasn't that

report made by the masters of the vessels to Mr.

Tracy?

A. No. Anything about the engines or how the

vessel acted, or anything like that would be

Q. (Interposing) Outside of the engines and

the deck department, I mean. Wasn't that, in the

ordinary course, made to Mr. Tracy?

A. No.

Q. Do you know ?
j

A. No—yes ; I do know.

Mr. Bogle: Will you read that question and an-

swer,
j

(Testimony read.)

Mr. Ryan : I agree with the statement of the wit-

ness that he doesn't know, and I ask that his answer;

to the question before that be stricken, out.
;

Mr. Bogle: He started to answer the question

before
I

The Court: Motion denied. Proceed.
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Q. (By Mr. Ryan) You do not know to whom
the masters of the vessels reported?

A. Why, certainly, I know. [602]

; Q. As to the efficiency of the operation of the

equipment in the deck department, do you ?

A. Certainly, I know.

Q. To whom?
A. As I am trying to explain, repeatedly, the re-

ports were divided according to what the subject

matter was. They were reported to Mr. Tracy, but

("he crew^ their replacements of their mates, or the

like, or handling cargo in and out, any trouble with

^he cargo, any delay in reaching a port, or getting

the cargo out, anything that related to the physical

part of the ship, its repairs, its condition, or its

aon-performance, and any supplies, both deck and

engine, went directly to Mr. Murphy.

Q. Were you present w^hen any such report was

Tiade?

A. I have been present.

Q. In connection with the "Denali"?

A. No. I was not here.

Q. Had Mr. Tracy had any experience at sea, so

^ar as you knew% in the navigating department of a

'^hip?

' A. Not in the navigating department, to my

knowledge.

Q. With whom were the abstracts of the log

)ooks filed by the masters of the ships'?
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A. I think they were filed with the chief clerk

of the transportation department, or operating de-

partment, as you insisted on calling it.

Q. That is, Mr. Tracy.

A. In his office. They were filed there for the

record. I think that is correct.

Q. Did you get any other written reports from

the masters [603] with reference to the operation of

the vessels, other than those abstracts of the logs, in'

the ordinary course ?

A. Yes; they rendered their regular voyage re-

ports, and also gave me a letter direct on any con-

ditions surrounding their voyage, matters of operat-

ing or traffic interest.

Q. With whom would that be filed ? :

A. With me. They came directly to me.

Q. To you?

A. Yes.

Mr. Ryan : I ask that they be produced.

Mr. Bogle: You mean for this vessel?

Mr. Ryan: With reference to the ''Denali", yes.

Mr. Bogle : If Your Honor please
\

The Court: (Interposing) You will have to;

keep a list of those things and present them to-

morrow.

Mr. Ryan: They are all included, but this thing

right here is something I didn't know about until!

this moment.

The Court : You will have to keep an accurate Hst

of those things and call them to the Court's atten-
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j:ion in connection with the whole matter tomorrow.

Mr. Bogle : I haven't a list of them.

. Mr. Ryan: When I make a demand like this,

Four Honor, it is the nsual practice that comisel

,tvill make a note of it. I will wait here until he

makes a note. I am making a demand in each in-

5tance.

Mr. Bogle : Let me get his demand, then. You are

iemanding

Mr. Ryan: The documents the witness just testi-

lied [604] to on the record.

j
Mr. Bogle : You tell me what you want, and not

jivhat the witness says.

Mr. Ryan: I will ask the court reporter to give

i^ou a description of them as given by the witness.

The Court : You want what is classified as an ab-

stract of the log?

Mr. Ryan : An abstract of the log book that went

:o Mr. Tracy's department.

The Court : And the other was for the voyage re-

port ?

Mr. Ryan: The voyage report, and other reports

nade to this man on the stand.

Mr. Bogle: Just a minute, Mr. Ryan; the voyage

reports—

—

The Court : Made to Mr. Wilson in his capacity as

»^ice-president and general manager.

Mr. Bogle: That is, on the '^Denali", and cover-

mg what period of time ?
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Mr. Ryan: Well, since her compasses were lasti

adjusted.

Mr. Bogle : I think we ought to at least determine

what the relevancy of some of this is.

The Court : That gives you notice of what it is he

wishes.

Mr. Bogle : I see.

The Court: That is the extent of his request.

Q. (By Mr. Ryan) Who in your company de-

termined what charts should be supplied to the

*'Denali" when she was being ordered to sea ir

May, 1935?

A. Mr. E. M. Murphy. [605]

Q. Well, so far as you know Mr. Murphy hac

no competency in determining that question, in

view of the fact that he had never served at sea iri

the deck department, isn 't that so ?

A. No, I didn't say that. I think he was entirely

competent, and I have said so many times.

Q. Although he had never navigated a ship ii

his life you think he knew just what charts wer(;

necessary on that voyage, is that right?
'

A. I do not think that is a necessary qualificai

tion in order to supply adequate charts.

Q. What charts should be supplied to a ship lik<

the "Deiiali", being sent to sea in May, 1935?

The Court : If you know.

Q. If you know.

Mr. Bogle: I submit, Your Honor, this is no

cross-examination.
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Mr. Ryan : Yes. He said he was in charge of the

operations, maintenance and repair of these vessels,

including the "Denali".

Mr. Bogle: He said he was not. That is the dif-

ference.

Mr. Ryan : Or one of his subordinates in his office,

and not some third person.

The Court: Objection overruled. If he knows the

answer he may give it.

The Witness: Generally speaking, the various

charts covering the coast line of Alaska.

Q. (By Mr. Ryan) You do not know what they

are, do you ?

A. I cannot remember. [606]

Q. You haven't the vaguest idea what their num-

bers are?

' A. There is a regular list of them.

Q. Where is the regular list? Will you pro-

duce it ?

A. Mr. Murphy wdll have that.

Mr. Ryan : I ask that it be produced.

Mr. Bogle: Wait a minute, now; let us get this.

Mr. Long: All the list of charts for Alaska.

Mr. Ryan: The list of charts supplied to the

I steamship "Denali" in May, 1935, on her being

ordered to sea, and the records of the company

showing that those were the charts delivered to the

ship by Mr. Murphy, or some other person.

Mr. Bogle : That is not what you asked the wit-

ness to produce.
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Mr. Long : Not at all.

The Court : Well, proceed.

Mr. Ryan : Yes. I will ask you to produce that. I

am asking the witness to produce it.

Mr. Bogle: Your Honor, he is asking the witness

to produce one thing, and asking me to produce

another,

Mr. Ryan : I am asking you both to produce both

things I am asking for. Does that settle it ?

Mr. Bogle : I do not know what he wants.

Mr. Ryan: I ask the reporter to read back the

last two demands, so Mr. Bogle can copy them.

The Court: The reporter will kindly read it.

(Testimony read.)

Mr. Bogle : You want a list of the charts actuall]

delivered to the "Denali", the Government list o^

charts ?

Mr. Ryan: No; I never used the word "Govern-

ment". [607] I want the list of the charts actually

supplied to the "Denali", that were on board her

on this voyage, as shown by the records of the com-

pany, and I want the records of the company show-

ing that those were the numbers of the charts sup-

plied and that were on board on her sailing.

Q. (By Mr. Ryan) Was Mr. Murphy the sole

responsible officer of the company to determine what

charts were to be furnished to the "Denali" in sail-

ing in May, 1935 ?

A. Yes.
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Q. Was Mr. Murphy the sole responsible officer

of the company to determine, in May, 1935, whether

or not the compasses of the "Denali" should be ad-

!

justed ?

I
Mr. Bogle : I think he has gone over that at least

twenty times, maybe twenty-five times.

The Court: I do not recall the question having

been asked in this particular form, if Mr. Murphy

was the only one responsible. You mean responsible

to this witness as the official that he then was?

Mr. Ryan : Yes, Your Honor.

I

The Court : Whether or not Mr. Murphy was the

'sole person responsible to this official of the com-
' pany on that phase of the activity 1

' The Witness: He was, as far as I was concerned

as vice-president.

Q. You testified on direct examination, as I re-

call it, that Petitioner's Exhibit No. 2 showed the

winter sailings on the Southeastern Alaska route?

' A. I did not.

Q. I show you Petitioner's Exhibit No. 2 and

ask you to testify now whether or not you were in

error in that [608] [statement ?

t
The Court: The witness has just said that he

'didn't so state, did not make that answer.

Q. Is there a list of the winter sailings of the

vessels of the Alaska Steamship Company fleet dur-

ing the w^inter of 1934-1935 and 1935-1936. That is

tjie question?
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A. There is. That is printed, the same as the

spring and summer schedules. I do not have those

lists.

Mr. Ryan : I ask that those be produced.

The Court : What is it you now wish produced %

Mr. Ryan: The printed pamphlet showing the

winter sailings of the vessels of this company dur-

ing those two winters.

Mr. Bogle : During the two winters ?

Mr. Ryan: 1934-1935 and 1935-1936.

Mr. Bogle : The vessel was gone in 1935.

Mr. Ryan: During the winter, I said, of 1934-

1935. Wasn't the "Denali" laid up here?

Mr. Bogle: Let us get your demand. You wanted li

1934-1935, and that is all right, but you also said

1935-1936.

Mr. Ryan: I did not mean that. I meant 1933-1934

and 1934-1935.

Mr. Bogle : You want 1933-1934 and 1934-1935.

Mr. Ryan : Yes.

Q. (By Mr. Ryan) Was there any other person
j

that you know of whose duty it was or whose re-

sponsibility it w^as to determine what charts should

be supplied to a ship being ordered out from the

laid-up fleet, like the "Denali" in May, 1935? [609]

A. I have already testified that as far as I was

concerned that was up to Mr. Murphy, and came

under his jurisdiction. He would handle that without

coming to me.
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Q. Is that same thing true as to the compasses?

A. Correct ; and the same with the propeller, the

same with an engine, or anything else,

Q. When the "Denali" was ordered out to sea

on this voyage in May, 1935, an entire new set of

officers were put on board her?

Mr. Bogle: That is not cross-examination, Your

Honor. The witness wasn't here.

Mr. Ryan: He was in charge of operations and

maintenance.

Mr. Bogle: He was not here. He has testified to

that. He was not hare when the vessel sailed. He has

testified to nothing in connection with the personnel

of this vessel.

Q. (By Mr. Ryan) If you know.

A. I do not know.

Q. Do you mean to say a master could be ap-

pointed without you knowing about it? I thought

you testified on direct examination that that could

not be done.

A. That is right.

Q. Then I will ask you again

A. (Interposing) In my absence certain matters,

of course, were handled with me by long distance

telephone, or telegraph. I cannot recall offhand

whether the master's name was telegraphed to me in

Alaska or not. In this particular instance, I cannot

swear to it. But if I could be reached I passed on

each master before he was [610] assigned. However,

all these men were old employees of the company,

and were already on the qualified list of masters.
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Q. Mr. Healy was the master on this voyage,

wasn't he*?

A. That is correct.

Q. Had Mr. Healy ever been a master of a vessel

before this voyage f

A. Oh, many times.

Q. Which ship?

A. Well, I cannot call them all by memory, but I

know that he had been master the previous year on

a ship of this same class, the same tonnage, a sister

ship.

Q. A master?

A. Yes. I cannot recall which one. We had five

of them of that class.

Q. Has he been master of any ship since?

A. Yes.

Q. What ship ?

A. Well, I know this summer he was master of

the ''Laknai", or I believe it was the "Curacao".

They are sister ships.

Q. He was not second mate?

A. I beg your pardon ?

Q. He was not second mate ?

A. No ; he was master, I say.

Q. How old is he ?

A. I don't know exactly. I would have to look

up his record. But this was a passenger ship that

he was on this summer.

Q. Who had authority to employ the pilots?
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A. They are selected by the man in charge of

the trans- [611] portation department that assigns

the master and pilots.

Q. Mr. Tracy?

A. Yes.

Q. Who succeeded Mr. Murphy with this com-

pany?

A. Mr. J. D. Gilmore.

Q. What is his title?

A. He is port engineer.

Q. What happened to Mr. Murphy's job?

A. There has nothing happened to it.

Q. Who reorganized the company to make this

man merely a port engineer?

Mr. Bogle: If Your Honor please, I think this is

certainly not proper cross-examination. Counsel is

getting down now to a period long past the date of

the accident.

The Court: What is there in the direct examina-

tion that makes it proper cross-examination?

Mr. Ryan: This is the man who reorganized the

company. One of the criticisms of this man is that

he did not make proper provision for a competent

person in order to ascertain that the compasses wei'c

in good condition before these ships were taken out

of this laid up fleet, for several months, and sent to

sea. The fact that the organization of this company

is being jumped back and forth through several dif-

ferent forms, and the duties mixed up, with a

kaleidoscopic effect like that, and this man being
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responsible for one of those shake-ups, and he didn't

make provision for the specific thing here that in

all probability cansed the loss of this ship, that is

one of the important points in the case. [612]

Mr. Bogle: If Your Honor please, I think we

ought to

The Court: As to the reorganization of the com-

pany afterwards, it has not been made to appear

why that should be material on cross-examination.

Mr. Ryan : Well, this witness has testified that the

man who was performing the duties of Mr. Murphy

is merely a port engineer, while before he had been

testifying that Mr. Murphy had duties far outside

of those of any kind of port engineer that you can

think of, in the deck department.

The Court: The objection made to the question is

sustained

Q. (By Mr. Ryan) What are the duties of a

port engineer of a steamship company f

Mr. Bogle : I object to that, if Your Honor please.

Mr. Ryan : I want to find out.
\

Mr. Bogle: We object to the general question as

to what are the duties of a x)ort engineer of any •

steamship company.

Mr. Ryan : This is an unusual set-up, and I think

we are entitled to show it.

The Court: Objection overruled. If he knows the

answer to the question he may answer.

The Witness : I presume they vary a good deal by

companies.
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Q. I do not want any presumption or guess. If

you do not know, just say so.

A. I can tell you what the duties are in the

Alaska Steamship Company. [613]

Q. You did not have a port engineer, did you,

under the organization that you set up?

A. When?—In 1935?

Q. That is right.

A. No. We had it under another title.

Q. And you didn 't have a port captain ?

I

A. That is right,

i

Q. Did you have one with another title ?

A. No. The only difference is that the title on

,
the job was changed when we made a change of com-

panies. I have already testified that that letter of

instructions there, so far as I know, was still in

effect up to the time I left the company.

The Court: At this point we will take a ten-min-

ute recess.

I

(Recess) [614]

Q. Who in your company fixed the routes that

the vessels of the company would follow ?

j

A. That was fixed, as far as it was fixed, in our

i joint meeting in setting up printed schedules inas-

far as the passenger ships were scheduled. Other

than that the route was left to the master,

j
Q. Who in your company determined what aids

to navigation should be supplied to the ship, and

arranged for the supplying of them?

A. Mr. Murphy.
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Q. To whom were the old log books, that is,

when the log books were filled, say of the ''Denali",

turned in in your company—to what officer by the

master ?

A. I think they were filed in the transportation

office.

Q. That would be 3^r. Tracy?

A. Yes, sir.

Q. To whom were the deviation books and azi-

muth compass record books turned in by the

master ?

A. They would all be filed in the same place, that

is, in the dock office.

Q. With Mr. Tracy?

A. Yes, sir.

Q. And to w^hom would the master turn in the

old deviation cards, that sort of thing, when they

were superseded?

A. I don't know.

Q. Would that probably be turned in to Mr.

Tracy, too?

A. Probably.

Mr. Bogle: He said that he didn't know, Mr.

Ryan. I ask that the answer be stricken then.

The Court: I do not understand what Mr. Bogle

says. [615]

Mr. Bogle: He asked him the question and the

witness said that he didn't know. And then Mr.

Ryan said, "Well, probably, did he do so and so?"
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And I ask or said that I moved that the answer to

that be stricken unless he knew.

The Witness : Well, I don't know.

The Court: The motion is denied. The second an-

swer to that question as I understand it now is that

you didn 't know ?

The Witness : Right.

Q. (By Mr. Ryan) Who in your company de-

termined w^hen a ship should sail, for instance, the

' "Denali" on this voyage? That is, who fixed the

sailing day?

A. Well, the traffic manager fixed that.

Q. Who was that, may I inquire ?

A. L. W. Baker.

Mr. Ryan: I reserve the right of further cross

I examination of this witness when the records de-

manded have been produced, and I ask that the wit-

ness be instructed to remain available until that is

done.

i The Court: That request is granted. Will you

. kindly remain in attendance upon the Court as a

witness imtil you are excused by Mr. Ryan?

The Witness: What does that mean, that I have

to stay here in the courtroom ?

I The Court: Yes.

I

The Witness : Or be available on call ?

The Court : Yes, until you are excused. However,

if at any time your presence in the city requires that

you be absented from the courtroom or from your

[616] office, if you will make that known to both
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counsel, that is all you need to do.

The Witness : Thank you. I appreciate that.

The Court: You have leave to absent yourself

from the courtroom if both counsel consent to that,

the coimsel for the petitioner and counsel for the

claimants.

Mr. Ryan: I will be very glad to accede to that,

of course.

Redirect Examination

By Mr. Bogle:

Q. Mr. Wilson, I imderstood you to testify on

cross examination that the traffic manager fixed the

sailing days or date ?

A. That is right.

Q. Is that the schedule date, or who determines

actually when the vessel shall cast off her lines and

leave the dock?

Mr. Ryan: I object to that as leading and not

proper redirect examination. I object to the form of

the question.

The Court: Objection overruled. He may answer.

A. Well, the latter point, naturally, would be

determined by Mr. Tracy, who was in charge of the

loading of the ship—when her loading was com-

pleted.

Q. Does Mr. Baker have anything to do with the

actual physical sailing of the ship ?

A. Absolutely none. He only fixes the prospec-

tive time of [617] sailing.
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Q. Mr. Wilson, up to the time you left the com-

pany was there any man in the company's employ

by the name of Captain Gilmore *?

A. Not to my knowledge.

Mr. Dennis : Will you please speak a little louder ?

The Court : Yes, speak a little louder, Mr. Wilson.

Q. (By Mr. Bogle) Was there anybody in the

company's employ by the name of Captain Gilmore?

A. Not to my knowledge.

Q. And you didn't have a port captain at the

time you left the company ?

A. No, sir. I wish to correct that answer. I

should say "Yes" to that. "Yes" is the correct an-

swer to that last question. We didn't have a port

captain.

Q. You haven 't a port captain ?

A. That is right.

Q. Do you know, Mr. Wilson, what knowledge

your masters, holding a license from the U. S. In-

spectors, have with reference to adjusting com-

passes ?

I

Mr. Ryan: I object to that upon the ground that

the witness has already testified that he has never

served at sea and in the deck departm.ent. He is not

qualified or competent to answer such a question.

The Court : Objection overruled.

Mr. Ryan: And, anyway—pardon me—I do not

want to argue after the Court has ruled, but may I

suggest this further? [618]
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The Court: I will consider your further objection.

Mr. Ryan: And I object further on the ground

that what the master is examined about is deter-

mined by statute or regulation. That is the best evi-

dence

The Court : (Interposing) The question will be

understood to be limited to what this witness knows,

and if so limited he may answer the question, if lie

can.

A. Well, I know that they are required to know

all of their navigation instruments and adjustments

and handling of them in order to obtain their li-

cense. That is part of their requirements.

Q. (By Mr. Bogle) Mr. Wilson, you have testi-

fied that Mr. Murphy had complete supervision

of all repair and maintenance of equipment"?

A. Correct.

Q. And so far as you w^ere concerned he was re-

sponsible to you?

A. Correct.

Q. Did he have any organization with which to

attend to the details of that work ?

A. Yes, indeed. He had his own office organiza-

tion to work, and tend to the details for him.

Q. Whomsoever did the work under him, or

whether he did it directly, he was responsible to you

for the projjer performance of that work ?

A. Correct.

Q. Do you know, Mr. Wilson, whether at the

conclusion of the last winter or fall voyage the
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;
master turned in a lay-up requisition for all repairs

,or maintenance work [619] to be done before the

jvessel was to go out the next spring 1

A. You are speaking of any vessel ?

Q. Yes, any vessel.

A. Why, no. That is one of our rules, that they

make their requisitions on voyage repairs, and that

|would naturally follow when the ship came in which

'proved to be her last voyage when she would lay up

in the yard. Then such a requisition would be made

which, I have already testified, would go to Mr.

Murphy.

Q. And if on the last voyage there was any de-

fective condition of the compasses noted by the

.master, would that be noted in this requisition?

I
A. Yes, sir.

Q. And would that be corrected

. Mr. Ryan: (Interposing) I object to that as

speculative. He is asking for the operation of some-

body else's mind. He does not know anything about

that himself.

The Court : If he knows.

, A. I have seen many such requisitions and I

would know that that would customarily be there.

Q. (By Mr. Bogle) I will ask you if it was the

.practice to take care of these requisition repairs

during the lay-up period ?

Mr. Ryan: May I ask—may I object to that ques-

tion as leading, and ask that the examination on
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this subject be limited to direct questions. Ask him

what the practice was, if he knows.

The Court : Yes. I think you ought to avoid [620]

leading questions, and that is somewhat leading, but

I assmne that coimsel is somewhat desirous of

speeding up the redirect examination. But try to

avoid asking leading questions.

Q. (By Mr. Bogle) Do you know what was done

with reference to the requisitions as to lay-up re-

pairs?

A. They were assembled, and Mr. Murphy would

always make out a program of the maintenance

work for the winter's season after the ships were

laid up, which we went over together. He estimated

the cost involved, and we checked them item by

item. That was for a two-fold purpose, to do this

work in an intelligent, and constructive way, and in

a period that we had time to do it, and likewise to

keep the licensed personnel people engaged in the

winter time. Frequently we made work when we

actually did not need it, in order to keep these men

busy. We would build some addition, and do things

that would normally not be necessary.

Q. Mr. Wilson, what, from your experience and

your own knowledge, would you say was the average

length of time that one of these freighters would be

loading in and around Seattle Harbor from the time

that she was placed on berth imtil she sailed?

A. A freighter of the type of the "Denali"

usually a week in the Port of Seattle loading out,

or close to a week.
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I Q. Do you know of your own knowlodprc wlictbcr

or not during the i)eriod of shifting from dock to

!dock in Seattle it is necessary for tlie masters to

jtake bearings to cheek the compasses?

I Mr. Ryan: That is objected to on the ground tlmt

[621] that also is leading. Your Honor. Ask him if

.he knows of any custom, and if so, what the custom

lis with reference to it. But this man lias not been

qualified so far as his experience at sea is conceiiicd.

Mr. Bogle: I am merely asking what he knows of

his own knowledge.

I

Mr. Ryan: This is asking for speculation (.n th(>

I

part of a clearly unqualified witness.

The Court: The objection is overruled.

Mr. Bogle: Will you read the question?

(Question read)

A. Yes, it is.

Q. (By Mr. Bogle) Do you know whctlicT- tliat

is a part of their duty?

A. Yes.

I

Q. Mr. Wilson, a question wa.s asked you as to

I whether you knew what effect it would have u]^nu a

! vessel to lay up on one heading for six or seven

'months. I will ask you if you know of your own

I knowledge whether the vessels so laid up at West

Seattle mooring ground were ever laid up <>n one

! heading during the entire winter ?

j

A. I do not think so. I think they are changed

I

many times. They have a natural working of vessels

in and out, and tying them up when they are in a
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group, and shifting them over into the inside posi

tion to work on them.

Mr. Ryan: I move to strike out what the witness

thinks. He may state what he knows.

The Court: The Court will consider the question

in the form it is put, and also the answer in the

exact form that it was answered, and the motion is

denied. [622]

Q. (By Mr. Bogle) Mr. Wilson, referring

briefly to this Petitioner's Exhibit 7, was it intended

by you, in issuing this letter—this circular letter, to

confer upon Mr. Murphy the entire duty with refer-

ence to all ship's navigating equipment as well as

her hull and engine repairs and maintenance?

A. Yes,,sir.

The Court : Try to avoid leading.

Mr. Bogle : What is that ?

The Court : Try to avoid leading, Mr. Bogle.

Mr. Bogle: I want to get his understanding, and

then Murphy's understanding. I think that is all,

Mr. Wilson.

The Court : You may proceed, Mr. Ryan.

Recross Examination I

By Mr. Ryan

:

Q. How many times were you on board the

^'Denali" during the winter and spring of '34- '35?

A. I cannot remember. I kept no record of it.

Q. She was lying at the West Seattle dock of
j

your company?

A. Yes.
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Q. How was she lying with reference to the

lock—parallel with it, or how ?

A. We had two positions. One was—one dock

^as extending out into the bay and the other was

parallel to the shore. I am not sure what position

^he was in. The ships were shifted around repeat-

edly to get the berth to work on them, or to let

mother ship in or another one out. I [623] cannot

^ay positively.

Q. Well, you were on board of her several times

luring that winter, were you ?

A. Yes. I was on all of them.

Q. Do you know of any time during that winter

hat the "Denali" changed her position, and if so,

vhen?

A. I cannot testify to that. I mean, that I do not

lave any accurate information on it.

Q. Who would know that?

I

A. I cannot say. Maybe Mr. Murphy can give

^ou some light on it. I cannot say when a ship-

—

low often it changed its position any more than

^our automobile in your garage.

Mr. Ryan: That is all, excepting that under the

')rder the Court has made the records will be pro-

luced and then I will examine him further.

The Court : Will you be here, Mr. Wilson, at ten

) 'clock in the forenoon, and then afterwards counsel

)n both sides agree that you may be excused, you

nay be excused according to their convenience.

The Witness : Very well, sir.
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The Court: According to their mutual con-

venience.

Mr. Bogle : I understand the witness is being ex-

cused with the understanding

The Court: (Interposing) He is now being ex-

cused until ten o'clock tomorrow morning.

Mr. Bogle: I understand that the further exami-

nation has some limitations upon it, has it, in con-

nection with the

The Court: (Interrupting) The Court will con-

sider at the time the proper indication of it. [624]

Mr. Bogle : Very well.

(Witness excused)

MELVIN McKINSTRY,

called as a witness on behalf of the Petitioner, hav-

ing been first duly sworn, was examined and testi-

fied as follows:

Direct Examination
!

By Mr. Bogle

:

|

Q. Will you state your name ?

A. Melvin McKinstry.

Q. Are you associated with the Alaska Steam-

ship Company?

A. Yes, sir.

Q. Were you associated with that company in

May of 1935?
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I A. Yes, sir.

Q. What position did yon hold with the com-

pany in May of 1935 ?

I

A. Assistant to the vice-president and general

manager.

Q. When did yon join the Alaska Steamship

Company ?

' A. OnjJune9, 3933.

Q. What had been the general natnre of your

experience prior to joining the Alaska Steamship

pompany ?

I A. It goes back to 1918 when I first went to work

for the Southern Pacific Company in the operating

iepartment. I worked for them from 1918 to 1927.

Then I was wath the Southern Pacific Motor

Transport Company from 1927 to 1929, and then

with the Pacific Greyhound Lines from 1929 to

1933. [625]

Q. In w^hat position?

I

A. Well, as a youngster I started out as secre-

•tary to the operating or division superintendent of

the railroad. Then I was promoted to assistant chief

plerk in the division office; spent some time on the

road as brakeman, switchman, and some experience

m the yard. When I went with the Southern Pacific

Motor Transport Company it was as office manager

and assistant to the vice-president. With the Pacific

Glreyhound Lines I was corporate secretary-treas-

irer and assistant to the president.
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Q. At that time Mr. T. B. Wilson was presi-

dent?

A. Yes, sir.

Q. Then you joined the Alaska Steamship Com

pany shortly after Mr. Wilson assumed the position!

and duties of vice-president and general manager?

A. Nine days after.

Q. Now, Mr. McKinstry, were you familiar with

the duties of the various departments of the Alaska

Steamship Company in May of 1935?

A. Yes, sir.

Q. You have heard Mr. Wilson's testimony as toj

how the company was organized into departments f

A. Yes, sir.

Q. Is that correct ?
j

A. Yes, sir.

Mr. Ryan: That is objected to on the ground

that

Mr. Bogle: (Interposing) Well, I can go all

through this, if you want me to.

Mr. Ryan: I would like to have this witness tes-

tify [626]

Mr. Bogle: (Interposing) Well, then, I will go!

through the whole thing. Evidently you don't want

any short cut at all.

Mr. Ryan: I want to shorten it, yes, but I want

to confine it to the witness ' knowledge.

The Court: Proceed.

Q. (By Mr. Bogle) Mr. McKinstry, in May of

1935, in just what department and what delegation
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)f duties was the Alaska Steamship Company di-

vided?

I

A. Well, there was, first, of course, the exeon-

;ive department in charge of the vice-president and

general manager, to whom all of the other depart-

ment heads reported, as follows: Mr. L. W. Baker

was traffic manager in charge of solicitation of traf-

[fic, both freight and passenger; Mr. E. M. Murphy

was superintendent of the maintenance department,

in charge of the physical upkeep of the vessels'

equipment and everything in connection with the

maintenance of the vessels ; Mr. W. T. Ford was in

charge of the accounting department as audited, and

also as secretary of the company; Mr. W. B.

Sprague w^as in charge of the purchasing depart-

nent; Mr. C. O. Nelson was assistant purchasing

agent and port steward, and Mr. Tracy was in

i^harge of the transportation department.

I

Q. Now, coming back to the executive depart-

ment, were you a member of the executive (le])nrt-

ment ?

I

A. I was assistant to the vice-president and gen-

pral manager, and also a director of the company.

' Q. Then you and Mr. Wilson were the executive

officers ?

I A. Yes, sir. [627]

Q. And how much of a clerical department did

you liave *?

A. We had two, the secretary to the ^ace-presi-

ient and another steno-clerk.



568 Pacific Coast Coal Co., et ah

(Testimony of Melvin McKinstry.)

Q. What, particularly, were your duties in the

executive department ?

A. Well, as assistant to the vice-president I was

naturally familiar with all the subjects moving

through that office ; handled a great deal of the de-

tail; presented it to the vice-president for his ap-

proval, or he would give me instructions to work on

certain matters, all in connection with the company

in the various departments.

Q. And in the absence of Mr. Wilson, the vice-

president, and general manager, what were your

duties?

A. I would make the decisions in the executive

department, unless they were of a major nature, in

which event I would either telephone, if he was

;

available by phone, cable if he was at sea, or wire

'

for instructions.

Q. If you could reach him?

A. If I could reach him.

Q. Now, in the traffic department you said that

Mr. L. W. Baker was the head of the department?
j

A. Yes, sir.
j

Q. And in what sub-divisions was that depart-

ment organized?

A. Into the freight and passenger. For instance,

Mr. Peterson was general passenger agent, report-

ing direct to the traffic manager. Mr. J. D. Nelson

was general freight agent, reporting direct to the

traffic manager. I
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Q. Under what department did the city ticket

office

A. (Interposing) That fell under the traffic

department, [628] reporting to Mr. Peterson, and

.
through Mr. Peterson to Mr. Baker.

Q. Do you know, approximately, how much

, clerical work or clerical help, in addition to those

i
departments and subdepartment heads, there were

in the traffic department?

j
A. I would guess there were about twenty-five,

including the city ticket office.

Q. What duties, if any, did the traffic depart-

ment have in connection with the maintenance, re-

pairs, upkeep or operation of the ships ?

j
A. They had none whatever.

I Q. Now, the accounting department was under

the head of Mr. Ford ?

I
A. Yes, sir.

Q. Did he have an assistant?

I

A. Well, he had—he has a chief clerk, and the

ichief clerk I believe also has the title of assistant

treasurer.

j
Q. Assistant treasurer ?

' A. Yes, sir.

Q. And approximately how much clerical help

was there in that department ?

A. Oh, probably nine or ten.

Q. Now, the purchasing and steward depart-

ments, were there any other department heads ex-

cepting the purchasing agent, Mr. Sprague, and
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the assistant purchasing agent and port steward!

Mr. Nelson?

A. No other subordinate but clerical help.

Q. Did either the accounting department or the;

purchasing department have anything to do with'i

the upkeep, maintenance, repair or operation of the

vessels'? [629]

A. None whatever.

Q. Now, in the operating or transportation de-

partment, outside of Mr. Tracy who in May, 1935,

was the general agent, what other sub-agents or sub-

officials were there in that department ?

A. Well, the agent on Pier 2, Mr. Truckey.

reported to the general agent. Then he had a chiefs

clerk, Mr. A. J. McLean, and of course the agent

had quite a number of clerks—billing clerks and

o.k. clerks.

Q. Did they have any stevedore foreman?

A. Yes, Mr. Dan Lowe was the stevedore fore-

man at that time.

Q. He w^as in that department, was he ?

A. Yes. He reported direct to Mr. Tracy.

Q. And the wharfinger ?
;

A. The wharfinger was Mr. Taite.

Q. Now, approximately how^ much clerical help

did they have in that department ?

A. Oh^ I imagine at that time, I think, around

between fifteen and twenty, probably. That can be

easily obtainable.

Q. Yes. And in the maintenance and repair de-



vs. Alaska Steamship Co. 571

(Testimony of Melvin McKinstry.)

partment you testified that Mr. Murphy was super-

intendent of maintenance and repair?

A. Yes.

Q. Did he have any sub-officials in his depart-

ment ?

A. Well, he had a chief clerk, Mr. Carter.

Q. Do you know what the extent of his clerical

staff was ?

A. And he had a secretary, and then a couple of

clerks at West Seattle.

Q. Did Mr. Murphy have charge of the West

Seattle yard? [630]

A. Yes, sir.

Q. Was there any limitation upon that ?

A. None whatever, except in the case of major

repairs—m.ajor improvements.

I
Q. Do you know how the West Seattle yard was

divided into departments?

I

A. In a general way I do.

Q. What were they?

A. Well, we have a steel foreman; a carpenter

foreman; a rigger foreman and a machinist fore-

man. That is all I recall right offhand.

Q. I would suggest a paint shop. Is that right?

A. Oh, yes, a paint shop. That is correct.

Q. Each one of those foremen had a crew of

men working under them, did they?

A. Yes, sir.

Q. How did the actual working personnel of

that yard vary—the West Seattle yard—in those

various departments?
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A. Well, it fluctuates, of course, with the

seasons.

Q. I mean from a minimum to a maximum?
A. Well, since I have been connected with the

company there have been as high as four himdred

men working at West Seattle and there have been

as low as fifty.

Q. Now, Mr. McKinstry, just how were your

crews employed—through what sort and through

what officials? Whose duty was it?

A. Well, Mr. F. B. Tracy—you refer to the H-

censed deck?

Q. I am referring to the whole crew, but I will

start with the licensed deck.

A. The licensed deck personnel were employed '

by the general [631] agent.
'

Q. That w^ould include the master, mates

A. (Interposing) Pilots, the first, second and

third mates. Mr. Tracy assigned the licensed deck

personnel with the exception of the captain, and he

obtained approval of the vice-president and general I

manager before assigning the captain.

Q. And in the absence of the vice-president
j

whose approval would be obtained, if anybody's?

A. Mr, Tracy woidd talk it over with me, unless

the captain had previously been approved for the
j

same ship or a similar ship that he was going out ^

on at the time.

Q. Do you know how the unlicensed deck per-

sonnel and seamen were employed ?
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A. Well, they are called from the irnion hall,

and they may either be called by the first mate

—

probably in most cases by the first mate. In some

cases the chief clerk in the operating department

or transportation department may call them from

there.

Q. And how about the licensed engine person-

nel?

A. The licensed engine personnel came under the

complete jurisdiction of Mr. Murphy as superin-

tendent of maintenance.

Q. And the unlicensed engine personnel?

A. Well, the unlicensed engine personnel was

also under his jurisdiction. They likewise were

called through the union hall by the first assistant,

the chief, or in some cases probably Mr. Murphy

called them there.

Q. Now, the selection of the steward's depart-

ment.

A. Solely under Mr. C. 0. Nelson as port stew-

ard. [632]

Q. Now, in selecting your licensed deck officers,

does the captain, when selected and approved, have

any voice in the selection of his subordinate officers

—that is, the mate, second mate and third mate and

pilot?

A. He would, yes, sir.

Q. Is that a customary practice ?

A. Yes, sir.
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Q. In what way and through what department

do you handle the food and staple supplies %

A. Through the port steward.

Q. That would include linen and China

A. (Interposing) And blankets.

Q. And kitchen utensils, and all?

A. Yes, sir.

Q. Hotel equipment?

A. That is right.

Q. And through what departments or upon

whom was the responsibility imposed of supplying

the engine room equipment and supplies ?

A. Upon Mr. E. M. Murphy as superintendent

of maintenance.

Q. And upon whom was imposed the duty of

supplying deck supplies and navigating instru-

ments, equipment, rope and all gear coming under

the deck department ?

A. Mr. E. M. Murphy, as superintendent of

transportation, was in charge of deck supplies.

Q. Do you know as a practical matter the de-

tails of how he furnishes that equipment, whether

it is upon open requisition or upon his own initia-

tive?

A. Well

Mr. Ryan: (Interposing) I object to that on the

[633] ground that it is a conclusion of the witness

with respect to what somebody else does that is out-

side of his department.

Mr. Bogle : I merely asked him if he knows.
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A. Well, I know that it is furnished on requisi-

tions.

Q. (By Mr. Bogle) Mr. MeKinstry, upon

whom, under the segregation of the duties here, and

particularly of this letter, Petitioner's Exhibit 7, I

think it is—you are familiar with that, sir, are you

not?

A. Yes, sir.

Q. Upon whom devolved the duty of determin-

ing what repairs, replacements or renewals should

be made to the deck or engine equipment?

A. Mr. E. M. Murphy. Item 2 in this letter,

Petitioner's Exhibit 7, says that Mr. Murphy will

be in charge of the repairs, maintenance and im-

provement to ships.

Q. Who would determine whether or not a vessel

should go in drydock?

A. Mr. Murphy.

Q. Or that she should have her steering gear

repaired f

A. Mr. Murphy.

Q. Or her compasses repaired?

A. Mr. Murphy.

Q. Or any of them ?

A. Mr. Murphy.

Q. Now, Mr. MeKinstry, Mr. Wilson has testi-

fied that he was not here in May of 1935. Were you

in charge during his absence as assistant to the gen-

eral manager in the executive department?

A. Yes, sir. [634]
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Q. Now, do you remember the circumstances

under which the '

' Denali '

' was placed on berth early

in May of 1935?

A. I do.

Q. Will you just state the circumstances under

which she was placed on berth.

A. Well, on May the 1st Mr. Baker, the traffic

manager, directed a letter to the executive depart-

ment advising or suggesting that the ''Denali"

be^

Mr. Ryan: (Interposing) I would ask that that

writing be produced.

Mr. Bogle : Just let him answer.

Mr. Ryan: I object to the witness testifying to

the contents of a letter without producing it.

Mr. Bogle : He is going to produce the letter as

soon as he has finished his answer.

The Court: Well, the objection is sustained.

Mr. Bogle: Will you just read the answer, Mr.

Reporter, as far as he gave it ?

(Answer read as follows: "Well, on May the

1st, Mr. Baker, the traffic manager, directed a let-

ter to the executive department, advising or sug-

gesting that the "Denali" be ")

Mr. Bogle: Cut out all that about "advising or

suggesting that the "Denali" be".

Q. (By Mr. Bogle) He directed a letter to the

executive department ?

A. Yes, sir.
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The Court : You cannot state what the letter ad-

vised.

Q. (By Mr. Bogle) Have you a copy of that

letter?

A. Yes, sir. [635]

Q. Will you produce it?

A. Yes, but it is a little torn (producing letter

and handing letter to Mr. Bogle). [636]

Q. (By Mr. Bogle) Is this Petitioner's Exhibit

No. 10 for Identification the letter to which you

referred ?

A. Yes, sir.

Q. And the initials at the bottom, "L.W.B." are

Mr. Baker's initials'?

A. His personal signature, as far as the initials

are concerned.

Mr. Bogle: I will let counsel see this letter.

Mr. Ryan: Is this the original or a carbon?

Mr. Bogle : Just a minute ; will you allow me to

complete my examination ?

Mr. Ryan : I thought you were going to offer it.

Mr. Bogle: No; I haven't offered it jei.

Q. (By Mr. Bogle) Mr. McKinstrey, is this

Petitioner's Exhibit No. 10 for Identification, the

original letter from your office files of the executive

department ?

A. That is the original copy of the letter.

Q. Have you any other letter other tlian this in

the executive department?



578 Pacific Coast Coal Co., et al.

(Testimony of Melvin McKinstry.)

A. I do not think so. I looked for the original

in the executive office and couldn't find it. Evi-

dently it has been misplaced. But that was taken

from the original traffic department file.

The Court: May I interrupt right there: the

traffic department was the department whose head

wrote the letter?

The Witness : That is right, Your Honor.

The Court: Was that a sub-office copy of the

office copy?

The Witness: That is correct. [637]

The Court : And you couldn 't find it in the office

where you would expect to find the original to

which that copy was to be traced ?

The Witness: That is right; I couldn't find it.

The Court : You did look for it ?

The Witness : I looked for it, yes, sir.

Q. (By Mr. Bogle) You recognize Mr. Baker's

initials on it ?

A. Yes, sir.

Mr. Bogle : I offer the letter in evidence.

Mr. Ryan : When the original letter like that

would be received

Mr. Bogle : (Interposing) Are you objecting to

it ? I am offering it in evidence.

Mr. Ryan: I am asking a question preliminary

to making an objection.

Mr. Bogle: I think you had better get the con-

sent of the Court. I would like to continue my

examination.
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The Court : You may ask liim touching only the

matter of the proper authentication of or admissi-

bility of that document.

Q. (By Mr. Ryan) Would any notation be

made on that original letter with respect to the

authority, granted or not granted, in connection

with its contents, or what was done, or would there

be any other memoranda?

Mr. Bogle : I do not think that goes

The Court: That objection is sustained. That

is not a proper question in regard to the authentica-

tion.

1 Mr. Ryan: Wouldn't the original of this letter

' have on it endorsements or notations by the per-

; son to whom [638] it was addressed which would

; be in the nature of an order or O.K. or approval,

or something of that sort ?

I
The Witness: Not necessarily. It might be an-

swered by another letter.

I Mr. Ryan: Where is that other letter? I ask

for the production of that.

The Court: You might find out first, before

making such a demand, whether there was one or

not. You haven't established yet whether there was

one.

Mr. Ryan: Was there a reply to this letter?

The Witness : Yes, sir.

Mr. Ryan : Where is that reply ?

The Witness : I have it in my pocket.
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The Court: Have you any objection to the ad-

mission of that in evidence ?

Mr. Ryan : Do you know whether the original of

this letter has any notations on it that do not

appear on this copy? Do you know of your own

knowledge ?

The Witness: In the absence of the letter, at this

late date I couldn't say.

Mr. Ryan : I object to the letter.

The Court: Objection overruled. Petitioner's

Exhibit No. 10 for Identification is admitted.

Mr. Ryan : An exception, please.

The Court: An exception noted and allowed.

(Letter received in evidence

Petitioner's Exhibit No. 10.)

Q. (By Mr. Bogle) Upon receipt of that letter,

Petitioner's Exhibit No. 10—for instance, I might

ask if that was received by you in Mr. Wilson's

absence? [639]

A. Yes, sir.

Q. What w^as your next step in connection with

the "Denali", as far as the "Denali" is con-

cerned ?

A. I first reviewed with Mr. Murphy if there

was any question as to the condition of the vessel,

its ability to be ready, if it were seaworthy and

in condition to go to sea on the date specified in Mr.

Baker's letter.

Q. Did you do that?



vs. Alaska Steamship Co. 581

'Testimony of Melvin McKinstry.)

A. Yes, sir.

Q. What was the response from Mr. Murphy?

! A. Well, after conferring with Mr. Murphy I

hen issued a letter over Mr. Wilson's signature, by

ny initials, to all of the department heads in the

company. (Witness produces document.)

Q. I think you misunderstood the other ques-

ion. What was Mr. Murphy's response to your in-

quiry as to whether the vessel was in condition and

seaworthy ?

A. That the vessels would be ready and sea-

A^orthy on approximately the dates specified in Mr.

Baker's letters.

Mr. Ryan : Was that response in writing or oral ?

The Witness : It would be oral.

Mr. Bogle: Will you mark this for identifica-

don ?

Mr. Ryan : Are you offering it in evidence ?

Mr. Bogle : You cannot offer it in evidence, Mr.

ilyan, imtil you offer it. I am merely asking to

lave it marked.

(Letter marked for identification

Petitioner's Exhibit No. 11.)

Q. (By Mr. Bogle) I hand you a letter marked

Petitioner's Exhibit No. 11 for Identification. The

late of that letter is May 3rd? [640]

A. Yes.

Q. Mr. McKinstrey, would you have any au-

hority to place these vessels on the berths unless

S/Lr. Murphy had certified as to their condition?

A. No, sir, I would not.
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Q. Without having first taken it up with him?

A. Not without first having taken it up with

him.

Q. And following this letter of May 3rd, which

covers several of your freighters, did you, or to

your knowledge did the traffic department get out

any further communications with reference to the

sailing of the "Denali'"?

A. To my knowledge, on May 1st the traffic de-

partment issued a circular showing a niunber of ves-

sels that would sail during the month of May, in-

cluding the *'Denali".

Mr. Eyan: Mr. Bogle, you are not offering this

in evidence?

Mr. Bogle: I am going to offer it in just a
;

minute. Well, I will take that up a little later. I

will offer Petitioner's Exhibit No. 11 for Identifi-

cation in evidence, it being a letter from Mr. Mc-

Kinstrey to the different heads of departments, ad-

vising them of schedules of various freight vessels,

including the ''Denali". !

The Court: Has it any relationship to Peti-

tioner's Exhibit No. 10? Has Petitioner's Exhibit

No. 11 for Identification any relationship to, or is it

in response to or in reply to or otherwise con-

nected with the subject matter of Petitioner's Ex-

hibit No. 10?

The Witness: It is directly connected with it,

Your Honor. [641]

The Court : Very well.

Mr. Ryan: May I ask, Mr. Bogle, to have a
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chance to read this? (Counsel examines document)

No objection.

The Court: Petitioner's Exhibit No. 11 admitted.

(Document received in evidence

Petitioner's Exhibit No. 11.)

Q. (By Mr. Bogle) Mr. McKinstrey, tliis Poti-

tioner's Exhibit No. 10, I note, says, *'I would

suggest the following freighter schedule for the bal-

ance of the season"—specifying, among other things,

the "Denali" for May 15th, and a subsequent sail-

ing for August 24th. Now, in your letter of May

3rd addressed to department heads, it is definitely

advised, is it not, that this is a tentative schedule?

A. It is a tentative schedule, approximate dates

jof freighters.

Q. And you haven't readily at hand just at the

moment—well, here it is—I refer you to Petitioner's

Exhibit No. 12 for Identification, and ask you if

you know of your own knowledge what that is.

' A. That is a notice that was issued by the traffic

department, showing regular sailings, as well as

what we term irregular sailings. The "Denali'

[would fall under the irregular sailings.

Q. To whom was this Petitioner's Exhibit No.

12 for Identification sent, and what was the purpose

of it?

A. Well, it was sent primarily to keep our o\mi

agents in Alaska advised of tentative or fixed sailing

dates. To what extent that was sent to shippers I

am unable to say.
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Mr. Ryan: No objection. [642]

The Court: Petitioner's Exhibit No. 12 admitted.

(Schedule of sailing received in evidence

Petitioner's Exhibit No. 12.)

Q. (By Mr. Bogle) After the notice had been

given of the approximate dates of the sailings of

the vessels, their departures, what was the next con-

tact with the "Denali", if any?—Your personal

contact ?

A. I would have no necessity for any personal

contact.

Q. Did Mr. Tracy take up with you any question

as to the crew's personnel?

A. I do not remember. It is possible that he

did, but I do not remember if he did in this case.

Q. Prior to this date did you have any per-

sonal knowledge as to Capt. Healy's record and

service with the company?

A. Except that I knew Capt. Healy had been

with the company for many years.

Q. Had he or had he not previously been ap-

proved of by Mr. Wilson as master of freighters

of this type ?

A. He had; and he had served in that capacity.

Q. Previous to this voyage?

A. Yes, sir.

Q. Did you have any request or any word from

Mr. Murphy with reference to the equipment of

the vessel and its gear ?

A. Not that I remember of.
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Q. Compasses, steering gear or boilers ?

A. No.

Q. Or any defect *?

A. No. [643]

Q. At the time the vessel was placed on berth

id you have any knowledge or notice of any defec-

ive or unseaworthy condition of the vessel, or any

inefficiency of her crew?

j
A. No, sir.

Q. I forgot to ask you, Mr. McKinstrey; under

l^vhose jurisdiction do the pursers come?

j
A. The pursers report to the auditor—ashore,

v'ou mean, Mr. Bogle ?

Q. No; the ships' pursers.

A. The pursers when ashore report to the audi-

or.

Q. And that is Mr. Ford?

A. Mr. Ford.

Q. Do you appoint them, or does he appoint

them ?

j
A. He does; yes.

Q. In placing a vessel for a certain fixture, does

she have any schedule for way ports? For instance,

Ihe ''Denali", according to this fixture, voyaged into

Juneau, Cordova, Valdez, Metlakatla and Sitka, and

)^arious other ports—has she any schedule of arrival

it)r departure date from any intermediate ports?

A. No, sir.

j

Q. After she leaves Seattle?

A. Absolutely, no.
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Q. Are any instructions issued by you, in the

absence of Mr. Wilson, or, to your knowledge by

Mr. Wilson while he is here, to the masters, specify-

ing the routes to be taken by the freighters'?

A. No, sir.

Q. Did you issue any such instructions to Capt.

Healy in the case of this particular sailing? [644]

A. No, sir. That was up to Capt. Healy.

Q. Did you have any previous acquaintance or

knowledge as to the ability of Capt. Oberg, the pilot:

selected and placed aboard the "Denali" on this

trip ?

A. No. Not of my own knowledge.

Q. Did you have his record?

A. Now, you mean in our office? j

Q. Yes. 1

.\. Well, I cannot answer that, Mr. Bogle. Ij

don't remember.

Q. Do you know how long he had been with the

company ?

A. No ; I cannot answer that, either.

Q. He was selected by Mr. Tracy, wasn't heij

A. Mr. Tracy. Except that I know that he has.,

had many years of experience on Alaskan ships. !

Mr. Bogle: I believe that is all.

The Couii: You may cross-examine.
j
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I

Cross Examination

By Mr. Ryan:

I Q. This Petitioner's Exhibit No. M evidently

contemplates that the ''Denali" should be sailing

on regular schedules in the simimer; isn't that so?

A. Those are approximate dates.

1 Q. The word "approximate" is not there, is it?

' A. Well, that is in the nature of the business,

and, as we understand it, approximate for

reighters.

Q. There is nothing in that letter to support that

inference or conjecture about "approximate", is

there? I show it to you.

A. Well, the word "approximate" is not in

there. [645]

i Q. And that is a list of the regular sailing dates

for the "Denali" throughout the summer, isn't it?

A. Not regular. That is approximate.

Q. I know, but the dates are given.

A. The dates are never

(
Q. (Interposing) Right straight through, up

mtil August 24th, including August 24th?

A. That is right.

Q. That is a regular service, then, up until Au-

gust 24th, isn't it?

A. Not regular service, as we interpret it.

Q. The mere fact that she is sailing at certain

regular dates that are specified is not regular serv-

ce, in your opinion; is that so?
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Mr. Bogle : That is a little argumentative, if the

Court please. He has given his testimony.

The Court : Try to avoid arguing with the witness.

Q. Before approving the taking of the ^'De-

nali" out of the laid-up fleet, in May, 1935, and

sending her to sea with the Claimants' cargo, and

with passengers on board, did you make any pro-

vision for any examination of her compasses, to

ascertain whether they w^ere in good and safe con-

dition for her to proceed to sea?

A. I did not.

Q. Do you know of anybody who did, of your

own knowledge, make any such provision?

A. I do not.

Q. Whose duty was it to do that, in your com-

1

pany?

A. That fell under Mr. E. M. Murphy, as

superintendent of maintenance. [646]

Q. Do you know of any communication that

was ever sent to Mr. Murphy, other than this

mimeographed letter. Petitioner's Exhibit No. 7,

which would indicate that Mr. Murphy was to have

anything to do with the examination of the com-

passes of the ship, to see whether the ship was in

safe condition to go to sea?

A. Will you read that question? (Last question

read)

I do not know of any such communication.

The Court: At this point the Court will be ad-

journed until tomorrow at 10:00 o'clock A. M., and

these proceedings continued until that time. If
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ounsel will consent the Court will direct the Clerk

reconstruct that torn letter, which I believe is

petitioner's Exhibit No. 10.

Mr. Ryan: I consent to that.

,
Mr. Bogle: Yes, Your Honor.

(Whereupon an adjournment was taken

imtil October 20, 1937, at the hour of 10:00

o'clock A. M.) [647]

October 20, 1937,

10:00 O'clock A.M.

i

The Court: You may proceed with the case on

rial. As I understood, there was for disposition

ome question relating to a notice to produce, or

ubpoena duces tecum.

Mr. Bogle: Yes.

The Court: And perhaps on the part of the

'laimant United States of America a motion for

iscovery, was there nof?

I
Mr. Bogle: That is right.

' Mr. Summers: If the Court please, I am not sure

tiat I caught exactly the remarks of the Court, but

be situation is this, that Mr. Pellegrini advised me

n the telephone last evening that due to the re-

uirements of the Grand Jury in Tacoma he would

e unable to attend this hearing imtil 2:00 o'clock

lis afternoon. It is, of course, within Your Honor's

iscretion, but it would be rather embarrassing, of

Durse, to the Claimants not to have the matter of
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discovery and demand settled. Mr. Dennis has!

acquiesced in my suggestion that for the conven-

ience of the Court in the matter he would permit!

me to present the matter for Mr. Pellegrini.

The Court : It would seem to me that in view of

the experience yesterday of there having occurred:

one or two instances where it was inconvenient to

the progress of the proceedings, that the matter

ought to be disposed of, and that it would be de-

sirable that it be disposed of now.

Mr. Summers: I call Your Honor's attention

first to the Government's motion or application for

discovery, served [648] and filed after the case was;

at issue, but prior to the trial. The motion for dis-j

covery is not, as Mr. Bogle indicated to the Court,!

through apparent unfamiliarity with the applica-s

tion—it is not in whole similar to the application;

made by the other Claimants.

Because the subject matter of inquiry is naturally

the same, it does bear similarity, but the documents

sought by the application for discovery are not inj

all respects the same. For instance, in some particu-j

lars the items sought are not records as far back

as 1930. They are confined in the main to more re-i

cent voyages of the "Denali" than that. '

The Court: May I interrupt you for a moment?

Mr. Sununers: Yes, Your Honor.

The Court: Referring to the application of the

United States for discovery of documents, and the

demand by the United States for the production of

documents at trial, does the latter include all of the
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ubject matter referred to in the application for

[iscovery of that Claimant?

I
Mr. Summers: Well, I did not prepare the ap-

plication for discovery, and I would not be able to

,ay that everything which is included in the de-

iiand for production is also covered by the applica-

ion for discovery. I think there are some matters

vhich are within the application for discovery

^hich, perhaps might not be properly within the

lemand for production, because I think there is

ought certain information which would l)e con-

idered, perhaps, as not of a documentary nature,

hat might not come within the demand. I think the

ally way that can be definitely ascertained is by a

areful comparison, Your Honor. [649]

' Preliminarily, I wish to read to the Court a de-

|ision which bears upon the right of discovery. This

lecision is found in 6 Fed. 2nd, at page 89, written

y Judge Hutcheson, now of the Fifth Circuit Court

'f Appeals. It bears upon the right as a whole, and

he discretion and power of the Court in exercising

he discretionary power with respect to a discovery

•f the kind that is asked here. I shall not read the

ntire opinion, but the Court said: ''—the following

irder was entered, ex parte and as of course:" The

Court now quotes the order that was entered in this

ase:

"Upon the application of Mr. John R.

Pahner, one of the proctors for the above-

I

named respondent, and upon referring to the

' record herein from which it appears that issue



592 Pacific Coast Coal Co., et al.

has now been joined between the parties: It ii

ordered that the above-named libelant shalij

within fifteen days from the service of thir

order make discovery upon oath of all letters

paper writings, books of account, policies oi

insurance, bills, receipts, vouchers and any and

all other docimients, of whatever nature oii

kind, which are or have been in its possession.!

control, or power, pertaining or in any way,

relative to the matters or questions in issue in!

these proceedings.'

The libelants in the cases, with leave of the

court, appeared, seeking to have the order set

aside. Upon hearing of the matter, argument

was had, and full and comprehensive briefs

were filed, and the question involved was inter-j

estingly and able discussed. I

The contention of the libelants is that the

order of the court requiring a disclosure by

libelants [650] of all papers, letters, documents,

telegrams, policies of insurance, bills accounts,

etc., was beyond the power of the court to

make ; that it operates to give the applicant for

the order fishing rights on libelants' premises,

which the law does not accord them ; that it was

contrary to the established and recognized pro-

cedure for discovery, which libelants contend

rule 32 should be construed as merely declara-

tory of."
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Then the Court quotes from certain opinions of

Justice Holmes and Justice Brandeis. Thereafter

the Court says

:

"Holding these views of the growth of the

law, and believing as I do that the narrow

limits placed upon discovery by the adjudica-

tion of the courts both of equity and admiralty

in the past have not been conducive to justice,

but have smacked much of legalistic precision,

I would be inclined, if I were put to it, to seize

upon the opportunity given by rule 32 and

legislate judicially in aid of its provisions.

Raised, as I have been, in a blended jui-isdic-

tion, which does not recognize the equity prac-

tice of bill of discovery, but gives to each

person the right in ex parte interrogatories to

search his adversary as drastically as the art

of cross-examination can devise, I am not much

impressed with the refinements upon the i)rac-

tice of discovery worked on it by courts operat-

ing in jurisdictions where the full right of dis-

closure provided by our ex parte practices does

not exist. [651] I did not, however, put to the

necessity of ordinary judicial legislatiou, for in

the enactment of this rule the Supreme (Vnirt

of the United States has exercised legislative

power of a broader character than tlint wliidi T

have been discussing, and in the exercise of tlmt

power of rule making has m a clean-cut and

vigorous way, in language simply and easy .)f

understanding, precise and not difficult of a])-
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plication, furnished a guide and directed a pro-

cedure.

Whether, as counsel for respondents contend,

the rule was imported directly from the English

practice, and there was therefore imported with

it the English decisions under it as the binding

rule of construction, is not necessary for me

to decide. Certainly they are legitimate and per-

suasive sources of interpretation, and coincid-

ing, as they do, with my own interpretation of

the rule, they strengthen and enforce my view

that the rule means what it says, and should he

applied in accordance with its terms, as a clean,

new rule, not barnacled with old precedents

drawn from equity practices, established when

a suit in chancery was a fearful and a wonder-

ful thing in its complications, and w^hen coimsel

had always, like Agag, to go 'stepping deli-

cately.
'

Nor does the rule, as properly construed and

applied, deprive a litigant of any fair and

proper right. Of course, if litigation is to be

conducted upon tl^^ In pis of a rough and tumble

with catch-as-catch-can rules, not excluding

even biting and gouging, the observance of the

practice invoked by respon- [652] dents will

greatly hamper it, as it will take from it its

chief tactical advantage, that of surprise, and

thus tend to prevent the miscarriage of justice

through concealment of the facts.

If litigation is conducted, as indeed it ought

to be, as an effort to develop, fully, fairly, and
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clearly the whole facts of a cause, no one ought

to be injured by a motion of this kind since the

rule makes full provision after discovery, for

protection against disclosure and production of

any document which ought not in fairness to be

disclosed. It is my view, then, that the order of

discovery heretofore entered was properly

entered, and that it should be complied with."

That was the Court in "The Belfast Maru", as

I have said, in 6 Fed. 2nd, page 89. That case was

cited with approval in two later cases, one in 12

Fed. 2nd, at 317, and again in 37 Fed. 2nd, at page

599,

Groing back to the Rule that the Court had under

discussion, I remind the Court that it says that the

litigant is entitled to any documents which are or

'have been in the possession or power of the other

party relating to any matter or question in issue,

and that the Court might order the production by

any party, his agent or representative, on oath, such

of the documents in its power or possession. I em-

jphasize that because of the fact that as disclosed to

the Court when the matter of discovery was being

presented by other Claimants certain items, to-wit,

Ithe original data of independent compass adjusters

'sought by the application for dis- [653] covery is, at

least so far as we know, not in the possession of

the petitioner itself, but in the possession of its

agents employed independently for the purpose of

compass adjustment.
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The opinion, it seems to nie, not only supports the

application for discovery made by the Government

with respect to specific documents, but I think it

goes so far as to give this Court the precedent for

allowing- an application for discovery without spe-

cification of any documents at all, excepting those

documents which are material and relevant to the

issues created by the pleadings in the cause.

In other words, I am suggesting that because in

argument in behalf of the Petitioner when a similar

application was presented by other Claimants coun-

sel for Petitioner suggested that the application was

a mere fishing expedition, except to the extent that

it specified certain particular documents. That, I

think, without reading the particular items, is the

Government's situation in respect to the applica-

tion for discovery.

The Court: Well, if the subject matter can be

reached as well by the demand for production of

the documents the Coui't feels that since this appli-

cation for discovery of documents made by the

Claimant United States of America was not brought

to the attention of the Court until at the time when

the case was called for trial, that is, yesterday morn-

ing, that a ruling upon the demand for production

ought to cover and dispose of this situation, if the

subject matter of such demand is co-extensive with

that mentioned in the application for discovery.

[654]

Mr. Sunnners: I have this suggestion. Your

Honor, with respect to the possibility—within Your
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Honor's discretion, of course, of the difference in

ithe rights that there might be resultant from an

order granting the application for discover\% and

ione allowing the demand, or approving the demand

ifor production. 1 think the Court would have the

;right, and perhaps it would almost approach being

a duty, if the discovery were allowed, in harmony

with the spirit of the rule, to permit examination

of documents covered by the application for dis-

covery entirely apart from the testimony of any

iparticular witness present on the stand. In other

jwords, the application for discovery, as I conceive,

|at least, is a little broader in that right to which

'the party making the application would have re-

ispecting the use of documents.

The Court : Well, if the demand for the produc-

tion of documents is required by the Court to be

Icomplied with, doesn't the applicant making such

demand have substantially the same rights of in-

spection ?

i Mr. Summers : I think that is true, Your Honor,

;except to this extent ; the discovery might be granted

and the documents examined in advance of the

rpresence of any witness on the stand. That is the

pnly real point I was making.

I Mr. Long: I am not just certain, if Your Honor

please—do I understand that the Court's sugges-

tion that the matter of the Government's applica-

'tion for discovery is denied?

I

The Court: No; I have not ruled. [655]

Mr. Long: I just was not sure.
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The Court: I have not ruled upon the matter

yet. My inquiry was to Mr. Summers, that the

application for discovery made by the United

States, having come so late, having been brought to

the attention of the Court at the commencement of

the trial, and not before, whether or not the matter

could not be effectively dealt with by consideration

only of the demand for the production, and espe-

cially if the demand for production goes to the same

matters, records, etc., as those referred to in the

application for discovery.

Mr. Long: Without reviewing and comparing

each in detail, Your Honor, I think it is safe to

say that the matters covered in the application and

in the demand are substantially the same. My judg-

ment, from an examination of them rather hur-

riedly, is that they are practically identical, in

substance.

Now, if Your Honor please, referring just briefly

to the case cited by counsel, I am surprised that he

did not call Your Honor's attention to the only

authority for this decision, two dissenting opinions

in other cases. This District Judge apparently dis-

agreed with the decisions of higher authorities, the

Circuit Court of Appeals and the Supreme Court of

the United States.

The Court: Made since this Rule 32?

Mr. Long: This rule, if Your Honor please, that

comisel cited to Your Honor, was with reference to

a case not in limitation. It was an entirely different

set of circumstances, and an entirely different ap-
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plication of that rule. District Judge Hutcheson

places and bases [656] his opinion upon two dis-

senting opinions, not the majority opinions of the

, Supreme Court of the United States.

,
The file will most clearly demonstrate here that

I

these Claimants—I say these Claimants, the Claini-

|ant Pacific Coast Coal Company, et al., and the

• United States of America—in their previous plead-

jings have been absolutely identical, up to the time

I

of this application for discovery. One is a copy

of the other. Obviously, counsel have worked in

very close harmony and association.

Here a few days ago the Claimant Pacific Coast

Coal Company presented to Your Honor an applica-

ition for discovery, a portion of which was granted

and a portion of which was denied. That portion

granted pertained to the records of the steamer

r'Denali'' for the active part of the voyage upon

which she stranded. Photostatic copies have been

taken by the Claimants of those documents and are

mow in their possession. The remainder of the ap-

iplication foi' discovery was denied.

! The matter was argued at some length at that

Itime, and now the Govermnent, as Claimant, makes

:its application for discovery, covering the matters

iwhich Your Honor denied in connection with the

lapplication of the Pacific Coast Coal Company.

iThey ask for a great many of the identical things,

not only in substance, but in exact language. They

go some distance farther and ask, for example, for

icommunications

—
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The Court: What are you referring to now?

Mr. Long: I am now referring to the Govern-

ment's application [657] for discovery.

The Court: What item of it?

Mr. Long: Items 6, 7 and 8. They were con-

tained in the Claimant Pacific Coast Coal Com-

pany's application for discovery heard by Your

Honor a few days ago and denied.

Nos. 9 and 10 are new, in that they ask for copies

of reports and other confidential information given

by the master of the steamship "Denali" to the

undei-writers of the Petitioner, and their represen-

tatives, and Government Boards. Obviously that

information can have no possible bearing on any

burden which the Claimant has here assumed to

carry in this case.

Your Honor will recall, and I will sketch briefly

again, the substance of the decisions which we

presented a few days ago in connection with the

Pacific Coast Coal Company application. Admiralty

Rule No. 32 was construed in a decision by Judge

Neterer. The cases bearing upon the applicability

of Admiralty Rule No. 31 pertain to interrogatories,

which are clear and well defined, that is, the pro-

pounding party must propound interrogatories, the

answer to which would be material to its burden or

its defense, or its affirmative defense, whichever the

case may be, and fishing into the opponent's evi-

dence, or an examination helter-skelter of its books,

what they might choose to discover, if anything,

is not permitted.
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Judge Neterer, in construing Admiralty Rule No.

32—and I believe it is really the only decision in

the books, and certainly the only one in this district

that I have knowledge of—Judge Neterer said that

,

Admiralty Rule [658] No. 32 with relation to the

I

production of documents is covered by the same

applicable rights as Rule 31 ; that is, the documents

sought must be material to the issue or the burden

which the seeker must bear in the trial of the case.

I

They cannot fish into the evidence of the other

j

party. I am not going to review those decisions

1 again. I think Your Honor has that rule rather

I

clearly in mind.

This application, aside from the matters that I

have just mentioned to your Honor, covered items

which Your Honor denied in the Pacific Coast Coal

Company bill of discovery, and contained other re-

quests for comnmnications between the underwriters

of the Petitioner and its representatives. That

j
would have no bearing on any issue before this

Court which the Claimants have the burden of sus-

taining. [659]

With reference to the matter of all deck and en-

Igine log books of the Steamship "Denali", that ap-

i
plication has been complied with and they have

: been furnished. We have no objection whatsoever

!to furnish copies of those to the Government. I

assume that counsel for the claimant Pacific Coast

Coal Company has them. They are photostatic

copies. There are two copies of them.
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Now, Item 2, all bell books of the Steamship

'^Denali", the same condition applies to those.

Now, the items 3, 4, 5, 6, 7 and 8, those are covered

by the Pacific Coast Coal Company's demand, and

that demand was denied by Your Honor the other

day.

Now, items 9 and 10 refer to all communications,

reports, or copies thereof, made by and between the

master, pilot and officers of the Steamship '^Denali",

relative to hei' stranding, and that has reference to

reports with underwriters or other representatives,

which would mean counsel. Now, that is obviously

pri\dlegod mider many decisions, and certainly

there is nothing shown here that these are matters

that are material to the issues now before Your

Honor. So much for the application for discovery

of documents.

Mr. Summers: I have presented solely the Gov-

ernment's application for discovery, and I wish to

make a few remarks in reply to Mr. Long. Mr.

Ryan will present the demand for production.

Mr. Long: Very well.

Mr. Smimiers : Very briefly, Your Honor, I have

this to say, that I am imaware of any decisions of

the Supreme Court of the United States prior to

this decision [660] from which I read construing

Rule 32 which was promulgated in 1921.

The Court: That is Rule 32, is it not?

Mr. Summers: Yes, but I am speaking of the

year when it became effective. The rule became



vs. Alaska Steamship Co. 603

effective in 1921, and this decision from which I

have read was rendered in 1925.

;

Counsel would seem to suggest by his remarks

that this opinion is out of harmony—that same rule

—by some decision of the Supreme Court of the

United States construing that rule. I Imow of no

such situation. It is true that the Judge who ren-

dered this opinion did refer to the liberal and pro-

I gressive opinions in which Justice Brandeis in some

cases and Justice Holmes have been dissenting,

where they have been talking about liberal con-

I struction, but I do not miderstand that there is

anything in the case suggestive, or in the authori-

[
ties suggestive that that is out of harmony with any

' of the Supreme Court of the United States deci-

; sions.

1 Counsel made one or two statements. I did not

intend to refer to the items in this application for

discovery, but comisel made one or two statements

which seem to make it necessary that I do.

Counsel says that the log books asked by the

Grovernment in its application for discovery have

I
been furnished, which is not true. Item 1 says,

j

"All deck and engine log books of the Steamship

I "Denali" for the year 1934." Those have not been

furnished. It is true that they were denied to the

claimant Pacific Coast Coal Company, but this ap-

phcation is by the Government. I know [661] of no

reason why the Government is foreclosed because

other claimants made an application upon which

Your Honor adversely ruled.
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The second item asks for all bell books of the

Steamship "Denali" for the year 1934, in other

words, for the voyages last preceding this one

voyage. That is all that it amounts to, because the

vessel was laid up in the wintertime.

Counsel has said that the Government has asked

for certain reports which are privileged. There is

no request here for any report or communication

that was made to the petitioner's attorneys. The re-

ports and communications sought are between offi-

cers or agents or representatives of the steamship

company with respect to the ship and the company

itself. The Courts have held that those are not

privileged. They are only privileged when such

communications are made long after the event in

connection with the preparation for trial. But we

are not asking for any such trial records, or memo-

randa, or data. We are asking for those reports

and those reports made by the officers or agents of

this company to the company with reference to the

disaster.

I think the other items speak for themselves, but,

as counsel has indicated already, some of the items

in this application for discovery are similar. Most

of them are much more limited than those in the

application made by the other claimants. Some of

them are dissimilar. It does not seem to me that

merely because the Govermnent has in the main

acquiesced in the pleadings that have been filed by

the other claimants, that they are deprived of the

[662] privilege and right of standing on their own
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feet in some particular where they do not a^ee with

the action taken by the claimants.

I

The Court : I would like to rule upon this appli-

jcation for discovery now. The application for dis-

covery previously heard by the Court last week con-

icerned the application by the Pacific Coast Coal

Company and others, did it not?

Mr. Summers: Yes.

Mr. Long: Yes.

The Court : As the Court recalls it that applica-

jtion was brought to the attention of the Court and

iwas heard by the Court, and a ruling made thereon

not in excess of ten days before the trial. This ap-

I plication of the claimant, United States of America,

for discovery of documents was filed on October

,18th and was called to the attention of the Court

iat the beginning of the trial on October 19th, which

,'was yesterday. A circumstance which affected the

ruling of the Court on the application for dis-

Icovery made by the Pacific Coast Coal Company

was the shortness of time before the trial which

the petitioner would have to comply with any order

that the Court was called upon to make or was a^ked

ito make touching that application for discovery

'made by the Pacific Coast Coal Company.

That same circumstance is involved here in the

consideration of this application for discovery made

by the United States of America.

That situation, it seems to me, should be con-

sidered by the Court, and was considered by the

Court [663] previously, and the Court had in mind,
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in ruling on the application for discovery previously

made, that no prejudice should be done thereby

to any further or additional right which the claim-

ant might have to production of items or records to

be acted upon by the petitioner and any order

relating to demand for production to be complied

with by the petitioner, The Alaska Steamship Com-

pany, during the course of the trial.

I think that the ruling of the Court at this time

on this application for discovery should be, and is

that this particular application of the United

States of America for discovery should be denied

in whole, with the privilege, however, and right

of the United States to have the benefit of any

discovery which the Court has previously ordered

at the request and upon the application of the

other claimants, among whom is the Pacific Coast

Coal Company.

And so the order of the C'Oui-t now is that this

application of the United States for discovery is

denied upon that condition, and this denial of this

application for discovery, just as the Court said

in connection with the ruling made upon the appli-

cation of the Pacific Coast Coal Company's dis-

covery, is without prejudice to the right of claim-

ants to demand production of documents at the

trial, or to subpoena those documents.

The Court will now consider what counsel may

have to say to the Court with respect to the de-

mands for the production of documents at the trial
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toade by the Pacific Coast Coal Company and by

^he United States of America.

' Mr. Long: They are identical, are they not, Mr.

iilyan? [664]

i Mr. Ryan: 1 have not compared them, but I

pelieve so.

I

In General Motors Acceptance Corporation ver-

t;us American Insurance Company, 50 Federal, Sec-

ond, 803, the Circuit Court of Appeals for the

3^ifth Circuit had a situation quite analogous to the

Present one, where an effort along one line to ob-

jain docimients had been unsuccessful, for some

iechnical reason, and application was then made by

I call for production of documents at the trial,

ust exactly what we are doing here.

I

The Circuit Court of Appeals stated the rule as

follows—^and this is the rule that they applied in

|he case notwithstanding the previous denial on

Ihe technical ground of the other application—"It

s usually sufficient to call for the production of a

Relevant document admittedly in the possession of

he other side at any time during the trial if the

iiotice is reasonable". Now, that is the rule, and

(hat is what I am applying for now.

1 So now what need be shown is that we have made

I call for the production, which is in wi-iting, and

las been served. The notice is reasonable ;
that it is

aade during the trial ; that the documents are in the

)ossession of the other side, and that they are rele-

ant, and that they are not privileged, and I will

how each one of those. Has Your Honor got the

lotice before you?
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The Court: The demand'?

Mr. Ryan: Yes.

The Coui-t: Yes, I have the demand for produc-

tion of documents at the trial.

Mr. Ryan : That is it. 166d^

The Court: Made by the claimant Pacific Coast

Coal Company, et al, and also that same demand

made by the United States of America.

Mr. Ryan : That is it. All right. Now, there are

22 individual demands. The first demand is for

the

The Court: (Interposing) Whose demand is that?

Mr. Ryan: I think they are both substantially

the same. I will take the Pacific Coast Coal Com-

pany's first.

The Court: I think the first page of them are

identical.

Mr. Long: 1 think they are substantially the

same throughout. Your Honor.

The Court: Yes, I am inclined to think so. On

the second page they seem to be word for word.

Mr. Long : They are identical.

The Court : On the third page I am inclined to

think they are word for word the same—they cer-

tainly have the same number of items.

Mr. Ryan : All right. Now, the first demand is

for the production of the "Denali's" deck logs, both
\

rough and smooth, for the period beginning 1932

;

up to and including May 19, 1935. Now, as to that

item those log books are required by a statute of the ,

United States to be kept and recorded, and the pur-
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DOse of that requirement is for the protection and

)enefit of the cargo and passengers and other persons

nterested on the ship, other than the ship owner, so

hat there shall be a contemporaneous official record,

rhose log books were kept by officers of the peti-

tioner. They are therefore, presumably—and the

1&6&] testimony of the vice-president and operating

Tianager yesterday w^as that those log books were

umed in by the master of the vessel to the home

)ffice of the company here in Seattle. So, on that

showing—we show they are in the possession of the

petitioner.

? Now, are they relevant ? Now, what we are inter-

ested in here is the good condition of the ship at the

ime she was ordered to sea and sailed—or sent to

^ea by this petitioner here from Seattle—right here

n the home office. Now, the condition of the ship at

hat time will be disclosed by records of the ship

;

>y contemporaneously recorded events occurring on

)oard the ship during a reasonable period preceding

he date on which he started loading her cargo on

Ms voyage, which was May 13th. It has always

.Seen the practice in the admiralty to require the

production of all relevant records of the ship owTier

Jor a reasonable period preceding the beginning of

phe voyage, by which I mean the time the ship starts

b load her cargo on the voyage which is involved,

f the question involved relates to the fitness of that

vessel at that time.

Now, we have asked here for the log books be-

ginning in 1932 and rmming up to 1935.
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Now, on the question of relevancy the evidence

will show—no, the answers to the interrogatories

for the petitioner already in the record show that

these compasses were last adjusted in Jime, 1933—

was it June or July?

Mr. Long: July.

Mr. Ryan: July, 1933. [667]

Mr. Long: July 24.

Mr. Ryan: That is the last record we have from

a competent person regarding the condition of the!

compasses, and it relates only to that time. The

petitioner has admitted in its interrogatories that

there was no examination or adjustment by a com-

pass adjuster after that time.

Now, as I said to Your Honor yesterday, the

question of compasses is going to be vital in this

case. And the question of charts is going to be

vital—what the conditions were. So in the absence

of an inspection I'ecord by a competent compass

adjuster just before the sailing of this vessel—with-

in a reasonable time before that—we have to spell

out by evidence what the condition of that compass

was, and we have to do that by the records, in-

cluding the log books relating to the compass—re-

lating to the steering of the vessel—relating to her

operation during the period since, on the issues

as now stated and on the evidence as now pre-

sented, the last definite knowledge that was ob-

tained by anybody who was competent with refer-

ence to the condition of the compasses and with

reference to the charts that were on board, and with
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•eference to what had happened afterwards on the

vessel during the period before the sailing on this

j^oyage and since the last adjustment.

Now, on the question of privilege. Log books are

|)bviously not pri\dleged. I do not think that I need

[o argue that.

So I have proved all the elements with reference

.0 the first item.

Now, the second item of the demand for produc-

ion [668] of documents at trial is the ''Denali's"

Engine logs, both rough and smooth, for the period

beginning 1932 up to and including May 19, 1935.

The same argument applies to that. Now, it is true

—

,)oth that and the first run to 1932 instead of be-

ginning in July of 1933 when the compasses were

ast adjusted, but I assure Your Honor that during

he course of this trial it will be ascertained that

here are circumstances in coimection with this

ressel shortly preceding that, running back to 1932,

[hat would make it relevant.

Now, mind you, all we have got to show is that

)t is relevant—not the degree of relevancy, but just

,hat it is relevant. We are working here \nthout

!he possession of the documents. They have the

locuments. They have these things which are rele-

rant to the case. The degree of their relevancy

vill be determined when we get them and they are

:)efore the Court, and the Court can then pass upon

liny questions involved. But the log books are cer-

jainly vital in the case, and all that has been pro-

iuced or discovered so far are some logs beginning
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after the cargo was all loaded and running from

May 16th to May 19th—May 16, 17, 18 and part

of the 19th—a few hours on the 19th. That is all

before the Court. Why, the Court could not pos-

sibly have all the relevant facts with reference to

the condition of that vessel merely on that, and

anyway the Supreme Court of the United States

has repeatedly decided that the voyage starts when

the cargo is started loading. And with reference

to the records of the ship and her condition pre-

ceding the date on which we are trying to spell

out what her actual condition was, they are vital

and [669] necessary in this case to an adequate

finding with reference to her condition at that time.

Now, the third item is, "The 'Denali's' port logs,

for the period beginning 1932, up to and including

May 19, 1935". i

Oh, yes, 1 might add as to the first two items,—

We are dealing here with a peculiar ship and a

peculiar steamship. Ordinarily you might say,

"Well, go back to a year before this disaster. That

ought to be enough for the production of log

books". But, mind you, this ship on the evidence

already before the Court was laid up for at least

seven months of the year just preceding, so that

there would not be any operating log books. So,

on the principle taking it for a year preceding—

a

year's operation of the vessel preceding the date

of the sailing of the vessel—on that kind of a
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Iheory here is a ship operating three months in a

ear, and you go back for four years before in

rder to get one full year of operating of this

essel. But we do not ask for that. We only ask

go back to and including the year 1932.

Now, the third item, ''The 'Denali's' port logs,

or the period beginning 1932, up to and including

ilay 19, 1935". Now such logs have yet been pro-

uced by the other side. Such port logs are kept

(y some companies. If they are in existence, they

hould be produced. A port log will be a log book

ept by the vessel while she is in poi't and not

jctually on the voyage.

' Now, in view of the testimony yesterday by Mr.

Vilson that they did not have any master assigned

the vessel, and she was just lying out there in the

one yard, [670] with a lot of others for all those

'aonths, probably they did not keep a port log. At

^ast they should be required to say whether they

iid or did not, and if it is in their possession they

hould produce it, because it is relevant.

, Mr. Long: Well, it is on file here, and it lias

een on file here for four days—an affidavit to that

ffect.

: Mr. Ryan: Now, the fourth item, "The 'Den-

It's' bell books for the period beginning 1932, up

and including May 19, 1935".

The same argument with reference to the first

wo items applied to that. The bell book is simply

nother log book referring to the bells given to

he engine room, and back and forth, and other
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items of importance occurring during that period

In other words, they make a set, the deck logs, th(

engine logs and the bell books.

Now, the fifth item is, "All records, requisitions,

reports, and so forth, relative to repairs, renewals,

or replacements for the Steamship 'Denali', and

all records of the same having been furnished and

performed upon or for the said steamship (inclu-

sive of labor and material sheets), for the period

beginning with the year 1932 and ending May 19,

1985". Now, the same line of argument applies

there. If there were before the Court some spe-

cific evidence that was of substantial weight that;

a competent compass adjuster had examined the'

compass just before the sailing; that a competent

person had determined what charts she had, and

that she had a full supply, and that she had a full

supply of all the ordinary aids to navigation, and

that in all other respects she was seaworthy, and

those [671] reports were dated just at the date of

the sailing, or just as she was beginning loading

cargo on this voyage, that would be one thing, but

w^e do not have that. All that they have produced

so far has been the steamboat inspection certificate,

and the law^ of the United States and the regula-

tions issued under and in accordance with it show

that the steamboat inspectors in their inspection

certificate have nothing in the world to do with the

competency or the good condition of these items

that I have been mentioning, with other material

items, and make no examination or adjustment of
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lem. And the testimony yesterday, and I think it

5 decisive, of the operating manager and the vice-

resident is that under ordinary practice it is done

y shore compass adjusters here in Seattle.

Now, there is a request here, ''All records, requi-

itions, reports, and so forth, relative to repairs,

enewals or replacements for the Steamship 'Ben-

'li'." Now, they are forced to the position of hav-

ig to call Mr. Murph}^ their own superintendent

f maintenance and repair, who was referred to

'esterdav. Thev are committed to that man and
t

is final determination of all these mattei's, he being

le ultra ego of the company on all those things,

equisitions, reports and that sort of thing, which

re bound to be important in this case, all those

lings coming to him. The question is primarily

s to those, are they relevant, and the records and

equisitions and reports relative to repairs, renew-

Is or replacements, and all that sort of thing, are

^rtainly relevant as to the sea worthiness of the

bip, and the time reasonable for the time in which

aey are asked, and we ask for them for a reason-

ble [672] period preceding this voyage.

I

Now, 6, "All azimuth books or records, or copies

jiereof if original be unavailable of or from the

iteamship 'Denali' for the period beginning with

le year 1930 up to and including May 19, 1935".

Those azimuth books, it is already shown by Peti-

oner's interrogatories that they were kept. They

oviously bear on the condition of the ship and her

avigating equipment and compasses, and all that
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sort of thing. They are in the same category as

log books.

Also, 7, "All compasses, deviation records or

cards". That is in the same category exactly as

the log books.

Now, 8, "C^onstruction plans of the Steamship

'Denali'." Now that is

The Court: (Interposing) Have you ever seen

a case authorizing that where request was made

relating to the construction plans of a steamship 1

Mr. Ryan: Oh, yes, it has been repeatedly

granted. All you have got to show is that they have

them in their possession. If they deny that theyi

are in their possession, then you either have to

show that they are in their possession, or whoever

has them, and you have to go to whoever has pos-

session of them and get them. Yes, there have been;

repeatedly cases of that sort.

The Court: What is the materiality or rele-

vancy of that, "Construction plans of the Steam-

ship 'Denali' ".?
i

Mr. Ryan: The answers to interrogatories filed!

by the petitioner show that this vessel loaded an

iron cargo in large part and gives roughly by their

kind of [673] designation the stowage of it. Now,

in order to understand that you have to have the

plans of the ship to see where that iron was.

Now, I think it is common knowledge—Youi

Honor can take judicial knowledge of it that iron

has an effect on compasses, and it all bears—ir

order to miderstand the interrogatories that th(
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'petitioner has already filed you liave to have the

jplans of the ship.

j

Now, the plans of a ship, they are primai-ily just

la view—I mean, the construction plans of a ship.

You do not get the little individual ones that they

iuse around in the workshop of the shipyard. It is

a little set of plans that the shipowner always

.keeps, and he usually gives it to the master of his

,vessel, and as I say that request has been repeat-

.edly granted. [674]
[

j
Also there is testimony here—I am not sure that

it is in the record yet, or in the interrogatories and

ianswers, but it will be, at any rate—that there was

^stowage of cargo here in the well deck. And that

jas a result of that the booms had to be adjusted

jin an extraordinary manner, and that sort of thing.

iln order to understand all that you have to have

|the construction plans to see where those booijis are,

and how it is relevant, and so on, because the stow-

age of this cargo in the well deck becomes very im-

portant. It is not as relevant, of course, as the log

books, but it is relevant—we will put it precisely on

'this ground—it is relevant to the answers which the

iPetitioner tiled in this case as to this very voyage.

;Now, No. 9, ''All general instructions in effect in

iMay, 1935, prior to May 19, 1935, issued to masters,

pilots and navigating officers." That certainly is

ivitally relevant on the question of the knowledge

I

of the shipowner, and on what the set-up or organi-

jzation was that the shipowners were setting up

here, w^hat practice they were establishing, what
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organization, in connection with the maintenance

and repair and upkeep and operation of the ship.

I do not think I need argue that further. T mean

that is obviously something that emanates from

here. They produced one of them themselves yes-

terday that was relevant, and we are just asking

for the rest of them.

Then No. 10: All specific instructions in effect

during May, 1935, prior to May 19, 1935, issued to

the master, pilot and navigating officers of the

steamship [675] "Denali". That just brings that

last one down to the steamship "Denali".

I want to show why that preceding one is rele-

vant. Suppose they issued instructions to all the

ships except the master of the "Denali", but didn't

issue the instructions to the "Denali"; that would

be relevant to show that, and that is what those

instructions to the other masters w^ould show, as

compared to the instructions issued to the master

of the "Denali". If they are the same that will

appear, and it will be a mere duplication, and there

will be no prejudice to the petitioner in that respect.

'

The eleventh item: "All instructions as to the

maintenance of vessels in general or the steamship

"Denali" in particular, effective as of May 16,

1935". I think that is obviously relevant.

No. 12: "All charts on board the steamship

"Denali" upon the voyage upon which she stranded,

particularly that chart in use at the time of strand-

ing." Nothing could be more important than that,

just what charts were on board the steamship
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**Denali", what were the numbers of those charts,

were they all the charts the Government issued in

reference to that area, and the dates on which those

charts were supplied to the "Denali". That is of

the very essence of seaworthiness, and that is the

duty of the shipowner, the Petitioner—next to tlie

compasses, that is the most important point iii the

ease.

Item No. 13: ''Any and all corporate by-laws,

general instructions, letters or other writings gi'ant-

:ing, [676] limiting or outlining the authorities and

;
duties of the several executive officers and repre-

sentatives of the Alaska Steamship (\)nipany in

efl'ect during May, 1935, on and befoiu^ the 16tli of

that month."

Your Honor heard the testimony of Mr. Wilson,

land Your Honor heard the testimony of Mr. Mc-

iKinstry. Mr. Wilson admitted that there had been

[some wi'itings with reference to the duties of the

.president, and that sort of thing, and the other

ofacers. What we are asking for there are the

i
writings, the records of the company, showing the

'

set-up. I think we are entitled to that, independ-

ently of his testimony, but in view of his testmiony

I

certainly we are entitled to that. It is very relevant

(for the purpose of cross-examining him and Mr.

I
McKinstry.

I

No. 14: "Manifest of cargo on the voyage upon

(which the "Denali" stranded." Well, that is obvi-

! ously material.

! No. 15 : "Stowage plan of such cargo." All they

have given, so far as the manifest is concerned, is
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just a partial statement in reference to iron as

stowed. They did not state the other cargo, where

it was stowed, or anything else.

No. 15: "Stowage plan of such cargo," That

is relevant for the same reason.

No. 16: "All correspondence and communica-

tions between shippers and consignees of cargo on

board the steamship 'Denali' at the time of strand-

ing, and Petitioner, its representatives and agents,

relative to the booking, loading and dispatching of

the steamship 'Denali' on such voyage, with par-

ticular reference to [677] the time of her departure

from loading ports and her arrival at dispatching

ports."

Now, that is important for several reasons, and

I will just name a few. The testimony yesterday

W'as that this steamship "Denali" was put on a

schedule of sailings of definite dates. That is in

writing. The documents are in evidence, introduced

by the petitioner. The witness on the stand, both

Mr. McKinstry and Mr. Wilson, who is being held,

have been trying to put in the word "about" in

connection with those dates, and they said that the

date was fixed by another man, a traffic manager.

The evidence in this case will show that this ship

was late in sailing. She had gotten her cargo from

the shippers on the promise that she would sail on

a certain date, and she did not sail on that date.

This testimony here about this "about", and that

sort of thing, in order to effectively cross-examine

and show that there is no foundation for that, we
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want those records showing tlmt they told these

shippers that it would sail on this date, and on that

date, and that sort of thing, and those records are

in their possession.

The Court: Why is that material, as to what

I date she sailed? She might have stranded just the

[same if she had sailed on the following date, if

there was privity of negligence in the first instance.

I

Mr. Ryan: A ship which is in a hurry, which

:is overdue, it is common knowledge, and we can

I

show you the cases on it—and the Court takes judi-

cial notice that at times ships are delaved—it is
i

like a train which is delayed—they do things that

they would not do mider normal cir- [678] cum-

stances. It is an abnormal circumstance which bears

on whether or not these people were really doing

la job with adequate time for it, opportunity to do

what they w^ere supposed to do.

For instance, with reference to the adjustment of

,the compasses, the fact that this ship was overdue

and had to get away, was already a day late, that

:may be the very reason why they didn't have their

• shore compass adjuster adjust these compasses.

jThat is just to give the Court one instance.

I

No. 17: ''All records, orders and bills connected

with the repair, adjustment or compensation of com-

passes on the steamship "Denah" during the period

begiiming 1930 and ending May 19, 1935."

That is terribly important, for many reasons.

That is in connection with the compasses. Mind

you, the records of the orders and bills connected
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with the repair, adjustment or compensation of the

compasses, those will show who gave the order for

the adjustment of the compasses on the previous

times. That will tie down the duty and the respon-

sibility to a certain man or men, and that is of the

essence of the case. I consider that one of the most

important items in the whole demand, and obviously

relevant, especially in view of this statement that

they didn't have any adjustment at all since July,

1933. Those records, orders and bills, will show the

condition of the compasses at those times. You will

notice that that rmis back a little longer than the

other one, back to 1930, and not 1935. That is in

^dew of the fact that it bears on this very [670]

important thing, as to the records, an admittedly

competent compass adjuster looking at the com-

passes, and determining whether they were in con-

dition or not. The reasonableness is expanded a

little, because it bears so directly on the very point

Your Honor is going to haA^e to decide in this case.

No. 18: '^All reports of the Petitioner and all

reports of masters and officers of the steamship

''Denali" respecting the condition of the steamship

"Denali", and respecting any accidents or disasters

suffered by said steamship", etc. Those would be

reports made in the ordinary course of business,

showing the condition of the ship. We are trying

to find out the condition of the ship. That would be

obviously relevant and important.

No. 19: ''All communications between the mas-

ter, pilot and officers of the steamship "DenaU"
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and other representatives of Petitioner relative to

her stranding and ultimate loss in May, 1935."

Under the '^Potomac" decision of the United

States Supreme Court, all statements hy the master

of the ship are, in admiralty, admissions hinding

on the owner of the ship, and are evidence tliat we

can introduce on our behalf.

Mr. Long: The citation'?

Mr. Ryan: That is limited to the master.

Mr. Long: Have you the citation on that?

Mr. Ryan: It is the Potomac case.

Mr. Long: What is the citation?

Mr. Ryan: It has been called to the attention

of the Court [680] forty times.

Mr. Long: Then you ought to know it.

Mr. Ryan: There is only one Potomac case in

the United States Supreme Court, and I will give

you the citation.

Mr. Long: Thank you.

Mr. Ryan : That has been followed just very re-

cently in the Circuit Court of Appeals of the 2nd

Circuit.

The Court: The 2nd Circuit?

Mr. Ryan: Yes, sir; very recently, and it is

established law. I mean that the statements of the

master with reference to the circumstances of a dis-

aster, or with reference to the condition of his ship,

are admissions which are binding on the owiier

when offered by us. And that is limited to the

master.
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Now, the statements made by other persons, other

officers, are not admissible miless they are part of

the res gestae, so that perhaps this demand here is

a little too broad as to the other officers than the

master. I mean that it should have been limited,

so far as they were concerned, to such statements

or commimications as were part of the res gestae.

I do not want to ask too much in any one of these

demands.

Now, No. 20: "All records reflective of the prac-

tice of the Petitioner in respect to the adjustment

of compasses of its vessels generally, showing when

orders for adjustment were given, how often, by

whom and to whom."

That is almost as important as any other item of

the demand, because nobody can guess what organi-

,

zation [681] this petitioner set up for the adjust-

;

ment of the compasses. That is something they de-

cided, and that is within their knowledge, and some-

thing that they have a record of. That is very

important, and we are entitled to it, because the

written record they have shows how often they re-

quired the compasses to be adjusted, or if their

records show that they did not have any adjustment

,

of the compasses the records would be of just as

much value because they would show a negative.

Say for two years they didn 't have the compasses

;

adjusted at all, the records showing that statement,

;

or that they did not have any record showing the

adjustment of compasses, that certainly would be ;

very important in the case, and I want to particu-

larly stress that.
[
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No. 21: '^All reports, or copies thereof, made by

Petitioner or its representatives, or by the master

or officers of the steamship 'Denali' to underwriters

or their representatives in reference to or in explan-

jation of the stranding of the steamship 'Denali' ".

!Now, any such report or copy thereof made ])y

Petitioner—that is, any of the managing- officers of

;the Petitioner, or by the master of the ship, would

be admissions of the company. The Potomac case

limits it to the master.

Mr. Bogle: I am sorry; I did not hear what you

said.

Mr. Ryan: I said that any statement or report

which is in writing, and w^hich is in your possession,

and which was made to somebody other than your-

self as counsel preparing the case, so it would be in

the nature of privilege—made by a managing officer

of your company, or by the master of the vessel,

that is a document which is a [682] written admis-

sion on behalf of and binding your company, and

if it is in your possession I w^ant it.

Mr. Bogle : Is that under the Potomac case, too ?

Mr. Ryan: No; the Potomac case limits it to the

master, but that does not apply if the managing offi-

cer of a corporation admits a fact and admits it ni

writing. If so we are entitled to regard that as an

admission and as evidence.

Mr. Bogle: I thought you had some authority,

that is all. If you have any authority I would like

to know it.

Mr. Ryan: Is it your contention that the man-
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aging agent or officer of the company, that his ad-

mission in writing is not evidence for us?

Mr. Bogle : All I am getting here is your notice

to produce.

Mr. Ryan: Those documents in writing, so that

we can offer them in evidence against you.

No. 22: "All reports, or copies thereof, made

by Petitioner or its representatiA'Cs, or by the mas-

ter or officers of the steamship 'Denali' to any and

all Governmental boards, bureaus, commissions,

agencies or authorities relative to the stranding of

the steamship 'Denali' on May 19, 1935, and her

ultimate loss."

That is covered by No. 21, insofar as they are

made by a managing officer of the Petitioner, or by

the master of the "Denali". They are obviously

relevant, and they are obviously material. Also,

they are obviously admissible as admissions bind-

ing on the Petitioner.

The Court: At this point we wdll take a five-

minute recess.

(Recess)

The Court : Mr. Ryan, have you any authorities

on that, on [683] those reports made by the master

and others to underw^riters 'f—To other after the

accident, after the stranding?

Mr. Ryan: Yes. The Potomac case covers that

exactly, Your Honor, in the Supreme Court. Any

statement by the master with reference to the cir-

cumstances of the disaster, made at any time, is an

admission binding on the owners. Just the master.
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And on the other point, statements iiuuh' hy tlie

managing officer of the corporation—I do iiol lliiiik

I need to submit any authority for that.

Mr. Bogle: If Your Honor please, I tliink tliat

counsel is unduly concerned as to whether or not

the Petitioner is going to pnwe its case. He bases

jhis demand for these various documents upon the

groimd that they relate to the unseaworthiness and

iprivity of knowledge of the owner.

I

I am inclined to agree with him, in the main,

[that a large portion of these docmnents he refers

jto will become material in this trial, but they are

'material in the essential and primary proof of the

[Petitioner's case, and if it will ease his mind any

|I will tell him now that during the course of the

Itrial, in an orderly w^ay, through the witnesses, that

[most of these documents that are in our possession

iwill be produced.

But counsel know^s, or should know, that there

is no such procedure in admiralty as he is following

in this matter. A demand for production of docu-

ments, there is no such procedure in admiralty.

Section 636, Title 28, of the Judicial Code, ex-

[684] pressly provides for the production of l)0()ks,

jwritings and other documents pertaining to the issue

in the trial of actions at law. There is a large num-

jber of cases holding that this Section 6'3Q relates

|to actions at law only, and is inapplicable to pro-

iceedings in admiralty. Among others. Judge

iNeterer expressly passed upon that matter in the

i'' Princess Sophia" case, cited here as one of the

jauthorities.
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Section 637 provides that the mode of proof in

cases of equity and of admiralty, and maritime

jurisdiction, shall be according to the rules now or

hereafter prescribed by the Supreme Court, except

as herein specifically provided. Now, that is Rule

31, for interrogatories, and Rule 32 is for the dis-

covery of dociunents. The ''other methods here-

inafter provided", are first, by depositions de bene

esse ; second, by depositions according to state prac-

tice; third, depositions dedimus protestatnm; and

next, depositions to perpetuate testimony in admir-

alty proceedings. Next, and last, by subpoena duces

tecum.

The Court: Mr. Bogle, the way the Court's mind

was working on this was that this was to inquire

—

one of the inquiries in the mind of the Court is to

inquire if this demand may be considered as, in

effect, a subpoena duces tecum.

Mr. Bogle: No, Your Honor, because a sub-

poena duces tecum must be a subpoena served upon

the witness who has custody and control of the

dociunents. We will produce in this trial, in an

orderly way, from time to time, the witnesses who

have the custody of the material docu- [685] ments,

and will prove the documents by those witnesses.

They have a shotgim order here that in effect calls

for all the documents in the possession of this

company. If in the orderly production of proof,

if in the interrogatories to the mtnesses, as coun-

sel proceeded yesterday, he feels that we have not

produced all the documents that are material, then



vs. Alaska Steamship Co. ii'li)

in the course of the trial he can demand that a wit-

ness produce additional documents, and where

material, and if the Court orders, we will pioduce

them. But in advance of trial produciiiu' for liim

in one mass a carload of documents here, which

make up the case of the Petitioner—well, 1 th ink-

it is essential tliat we proceed in an orderly way to

produce those documents with the difPei'ent wit-

nesses.

We have got to produce the documents from tlie

executive department, relatinpj to theii' privity of

jknowledge; we have to produce the documents from

Ithe maintenance and repair department relatini^ to

the method and details of repairing these ships: we

have got to produce the ship's documents, if any,

from the master or officers of the shi]) who liad '-us-

tody of those docimients and can testify with

reference to the documents.

If they want to anticipate and subpoena some of

the witnesses in their own case to come in here, with

a subpoena duces tecum, to produce any documents

that we have not produced, and which we have not

produced upon their demand, then that is a part

of their case.

The Court: Mr. Bogle, the Coui-t's opinion is

that much of this material mentioned in the de-

mand, and also in the apphcation for discovery, is

material and should, [686] if properly proceeded

against in any proceeding properly seeking it,

should be made available to these Claimants.
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If there is some rule of law that a demand to

produce is not the proper way to get it, then the

Court will consider any authorities which either

counsel wish to submit to the Court on that point,

and if it turns out that counsel now addressing the

Court is correct in his contention that a demand is

not the proper way of getting at it, then the Court

will consider any other proceeding to get it which

counsel for the Claimants may be advised of.

Mr. Bogle: Does Your Honor wish authorities

in support of the statement I have just made'?

The Court: Yes; that the demand is not the

proper way to get it, the demand to produce.

Mr. Bogle: There is Judge Neterer's decision in

the "Princess Sophia" case, 269 Fed., 651, at page

655.

The Court: What is that citation?
f

Mr. Bogle: 269 Fed., at page 651. In Volume

28 of the Judicial Code, Section 636

The Court: Volmne 28, U.S.C.A. what?

Mr. Bogle: Volume 28, U.S.C.A., Section 636.

i

The Court: And note of cases thereunder, what*

number ?

Mr. Bogle : It is all under the first note, but the

cases pertaining to this are under the sub-note

headed, "Section applies to actions at law only."

This section relates to actions at law only, and is

inapplicable to proceedings in admiralty. There is

a long list of cases cited in support of that state-

ment, if you want me to [687] read them into the

record.
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The Court : No. Is there any specific case which

iron have in mind which supports your contention

that this matter may not properly be sought by de-

mand for production of documents at the trial?

I would like to have the opportunity of considerinc^

those cases, because of what has been said. T believe

much of this material is relevant, and in a pro])er

{proceeding to get the use or benefit of it it sliould

jbe made available to the Claimants. The principal

iquestion that I have in mind now is to determine

\vhether or not this demand for the production of

documents is a proper proceeding.

,
Mr. Bogle: I agree with Your Honor that a

^'ood deal of this information is relevant, but I do

>iot think it is information that we have to turn

over to the Claimants, who have no issue, no burden

on the limitation issue, whatsoever, which would

(result in them having our proof in advance.

The Court : The question now to be determined

by the Court is not solely as to whether part of it

br all of it might be material to your case, the Peti-

tioner's case. The question is \\diether or not it is

material and relevant to the case of the Claimauts,

their defense or claim,

i
Mr. Bogle: Exactly.

I

The Court: And whether it may be properly

Imade available to them. That is what the Court is

now to determine. If, incidentally, it may be a dis-

closure of some of your proof in advance of th(^

.time that you may seek or desire to produce it, that

would not prevent, it would seem to [688] me, tlie
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Claimants from, or cut them off from their right

to have the benefit of it.

Mr. Bogle : That is quite true, Your Honor, but

when I say the docmnents are material, they are

material only on our issue of limitation and privity

of knowledge. That is what counsel has based his

demand on, that they both relate to that. They do

not know how we are going to prove that the vessel

was seaworthy, or lack of privity of knowledge. He

wants these documents in advance to see how we

are going to prove it.

The Court : Is there any other authority you

wish to call the Court's attention to in support of

your contention that the proper method of getting

this stuff is not a demand for production of docu-

ments ?

Mr. Bogle : In addition to the ''Princess Sophia"

case is the case of Havemeyer, et al., vs. Compania

Trans. Espanola, 43 Fed. 90 ; a case in 29 Fed. 341.

They are quoted under this section in the Judicial

Code. It is on page 351, Volume 28 of the Judicial

Code.

And following that, of course. Your Honor, there

is Section 637 of the Judicial Code, Volume 28, at

page 362; 639 Judicial Code, Volume 28, page 364;

Section 644, Judicial Code, at page 403; Section

646, Judicial Code, at page 412; and Section 647,

Judicial Code, at page 413.

I might state that the case that counsel called

attention to, and the only case he cited in support
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)f this was an action at law on a fire insurance

)olicy.

The Court: Is that the "Potomac" ease?

Mr. Bogle: No; not the ''Potomac". [689]

Mr. Long: The "Potomac" w^as not a limitation

3ase, Your Honor.

Mr. Bogle: The case he cited in support of his

statement that he was entitled to the production

pi these documents at the time of trial was the

General Motors case, wasn't it?

Mr. Long: 50 Fed. 2nd, 803.

j

Mr. Bogle: That was a fire insurance pohcy

l^ase, an action at law^ expressly coming mider that

Section of the Judicial C^ode.

The Court: The Court is going to consider tlie

jauthorities, and is going to take the time necessary

\o consider them, possibly at a recess of these pro-

ceedings. I will say this, however, so that counsel

may be giving such further consideration to it as

they may think is appropriate; the way my mmd

reacts to this request, so far as its materiahty is

concerned, it seems to me that in view of the proof

that was made yesterday about this vessel lying up,

knd about the custom that the company had of

.Slaving general inspections of vessels during tlie

fearly part of the year, in the winter time, before

'the season's operations, and in view of the further

fact that it appears at this time in the proof that

this vessel had not been in the regular service, that

is, on a regular and continuous schedule, year m
and year out, the Court is beginning to feel, with-
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out now definitely saying finally that that would be

the ruling, that perhaps beginning with the year

1933 these log books and compass records might be

thought by the Court eventually to be material,

and if the Court should grant any such [690] privi-

lege as that sought here, in a proper proceeding

to obtain the privilege, the Court, as now impressed

with the matter, would be inclined to allow access

to those records beginning with the year 1933. Dur-

ing that year some work was done, as the Court is

advised—it may have been only in argument of

counsel—some work was done on those compasses

in July.

Mr. Bogle: They were adjusted by a profes-

sional adjuster. That is in the case.

The Court: And having that circumstance par-

ticularly in mind, if I were now passing upon anj

appropriate request for inspection of those docu-

ments, such a request as Claimants are entitled to

have the Court pass upon, I would be inclined, with

the information that the Court now has, to allow

an inspection of those doemnents and use of those

documents which may be permitted by law.

Mr. Bogle: With reference to the compasses'?

The Court: The compasses, log books, and those

matters which they have asked for, from 1932 to

1935, and in other instances from 1930 to 1935. I

M'ould be inclined at this state of my information

to allow it, beginning with the year 1933. I wish

counsel on both sides would have that impression

that the Court now has touching the matter, and
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ee if counsel cannot agree upon what documents

:nd records may be produced here.

Mr. Bogle: In order to save tlie time of tjic

;)ourt in the trial of this cause we liavc lilf(l jiHi-

iavits here that the azimuth books and the dcvi,)-

jion cards were lost with the sliip, and tli.-ii we do

lot have them hi our possession. They linve asked

IS to produce copies, or a [691] copy of such cards

n the possession of the independent compass ad-

uster who made the adjustment in 193:3. We .-ire

luite prepared, and in fact our next witness in

[he case is intended to be the compass adjust t-i-

jvho made that adjustment in 1933. He will testify

the deviations from his records, what llic dcvin-

ions were. We have no deviation card.

I am having him draw up a copy of tln^ dcvia-

ion card, the last adjustment in July, 1933, wlddi

le will sign, if that is satisfactory to counsel. T

vill also have him draw up his last compass adjust-

•nent on this vessel previous to 1933, and siiru it.

if that is satisfactory to counsel.

1 Mr. Ryan: I would prefer that his original rec-

ords in that connection be produced, because my

information is that they show^ something else than

Ivhat you say is now being drawn np ."ind will

be signed: [692]

[

Mr. Bogle: Now, Your Honor, you cnn see the

impropriety of this. He can subpoena that witness

jis well as we can, and reach him by a subiMuna

'hices tecum.
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Mr. Ryan: Well, if the Court please, I wil

state point blank what I have in mind. I am givin*

this away in advance, for the Court's information

We will show that orders for the adjustment oJ

these compasses came from the company's manag

ing office. Now, this man apparently is going t(

select certain records from the files of the compan}

with respect to certain things and will leave oul

other records with reference to the deviation cards

and so forth, and will leave out the circumstances

as to who gave the original order. Of course, thej

say that that can be handled when that witness gets

on the stand, but I do not want this to go off on

the claim that there was no demand for productior

of those documents.

Mr. Bogle: I would deny the statement of fact

that has just been made, and I want to deny the

inference that w^e are trying to get in here some-

thing that does not disclose the whole record. We

have not the possession of them.

The ('ourt: The Court's statement was relative

to what the claimants might be entitled to.

Now, on the question of law for determination,

by the Court the question has been raised as to

whether this is the proper procedure for the pur-;

pose of getting these things. Have you any author-

ities as to whether this is the proper procedure?:

The question has been raised, and it has been seri-

ously contested as to whether or not the demand is

a proper way of getting these things. [693]
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Mr. Ryan : Now, on that I will give you my per-

gonal opinion, and that is this, that the Supreme

Oourt Admiralty Rules—that is, the new ones—

iave been repeatedly held to have enlarged the

•ight of discovery to give the Court the very power

hat is now being challenged, that the proper way

'o require the production of these documents is

hrough a motion under those Admiralty Rules,

vhat has been called a discovery here, and which

¥'our Honor has denied was the proper way, and

hat the proper way would be to obtain them imder

ji subpoena.

i

The Court: I said that that was witliout preju-

[lice to any right that you might have for the pro-

iuction of them.

;

Mr. Ryan: That is right, but the impression I

[nean that was given, as I understand it, was that

Ike had some other way. My personal opinion, how-

wer, and I have had several situations like this

.nvolving those rules and the authorities under

'^hem, is that the plain purpose of those new Ad-

niralty Rules is to give an Admiralty Court in

?onducting the trial the right to require that docu-

inents and records which are relevant and material

be produced at an early stage of the litigation ov at

m early stage of the trial, so that the situation

Won't occur, as we had here yesterday, of a witness

?oing on the stand and referring to records which

le does not have, and then he has to be jerked off

3f the stand and another witness put on tempo-

:-arily, and then he has to be recalled.
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The Court: It does not seem to me that your

present remarks are responsive to what I have

stated. I am trying to determine whether the Court

has any authority under this demand of yours for

the production of documents at [694] trial to order

them to be produced.

Mr. Ryan: I think that the Court under this

demand that we have made has the power to require

the production of these documents, but I think the

power flows essentially from the new United States

Admiralty Rules.

Mr. Bogle: Which rules?

Mr. Ryan: And the Court can exercise that

power at any time, and I at this time do not want

to be caught in some sort of a technical trap here

by counsel first implying that the motion for dis-

covery was improper, and that we should have fur-

nished him with a notice to produce.

Mr. Bogle: I have made no such contention.

The Court: I will hear from you later, Mr,

Bogle.

Mr. Ryan : I respectfully ask the Court at this

time, and I respectfully now make a motion under

the new Supreme Court Admiralty Rules

Mr. Bogle: (Interposing) Which ones'?

Mr. Ryan: (Continuing) For the production

of the various documents which I named in this

notice to produce, and I am certain that the Court

has the power to issue an order in accordance with

that; so that there will now be before the Court

that motion, plus a notice to produce. This is ui

substance a motion for discovery of the documents

under the Supreme Court Admiralty Rules.
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Now, Your Honor has asked me for an authority

^ith reference to the production of a report by a

raster to the underAv-riters. I refer Your

]onor

iThe Court: (Interposing) I will not hear you

(I that now.

Mr. Ryan: I just want to give you a case on

tiat. [695]

The Court: I will not hear you on that now.

iMr. Summers: It seems to me that Your Honor

lis indicated a desire that these authorities be

];:'esented, and I would suggest to Your Honor that

Me have an adjournment at this time until two

('clock, which will give us an opportunity to assist

te Court.

;The Court: I wish to be advised as to whether

t[e demand for the production of documents now

bfore the Court is a proceeding which the Court

4n entertain because of what I said awhile ago

nth reference to what I thought the claimants w^ere

(ititled to. I w-ould like to determine that now.

Mr. Ryan : There were demands made yesterday

i. connection wdth the testimony of the ^Wtness on

tie stand. I want to submit those to Your Honor,

"do not want to argue them. I just want to have

i understood that they are submitted here.

The Court: Now, Mr. Ryan, if you have an

athority directly touching the question which you

:'ist have spoken of, relative to communications

1"om the master about the causes of the wreck after

lie wreck had occurred, I will take that notation

l)W.
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Mr. Ryan: That is the case of the ''Admiraj

Polk", 32 Federal, 2nd, 102. It is also reported in

1929 American Maritime cases, 1691. I also have

the exact citation of the '' Potomac" case now. It

is 8th Wallace, United States, 590. Bedell v. S.S.

Potomac. It is also reported in 19 Law Edition

at page 51.

The Court: Now, if you gentlemen on further

consideration of this matter during the recess of

the Court [696] feel that you should file a written—

something in writing which you consider, upon fur-

ther consideration, to be in response to objections

by counsel for the petitioner, that the demand is

not a proper proceeding, you will kindly file such

further proper proceeding that you may be advised

of so that the Court may consider that, having in

mind, as I have previously indicated without finally

ruling thereon, that there is some of this matter

which it seems to me is material and relevant from

the standpoint of the claimant, and which the claim-

ant in a proper proceeding should be entitled to

have.

The Court is recessed until two o'clock.

Mr. Summers: Very well. I just want to intro-'

duce to the Court Mr. T. Tatesby Jones of the firm

of Bigham, Engler, Jones & Houston. I do not

think that he has been admitted to practice in this

court, and I trust the Court will permit him to

address the Court in the event that such an occa-

sion arises.
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Mr. Jones: I merely asked Mr. Summers to

introduce me to you, not having had that pleasure

before of meeting you.

i

The Court: The Court takes pleasure in noting

^our presence with the Court m this case, and you

are privileged to represent the interests with whom
^ou may have some relationship in this case before

this Court.

Mr. Summers: I might state that he was ad-

bfiitted here some years ago.

(Whereupon an adjournment was taken at 11 :40

o'clock A. M., October 20, 1937, to 2:00 o'clock

P. M., October 20, 1937.) [697]

October 20, 1937,

2:00 o'clock P. M.

The Court: Mr. Ryan, did you wish to respond

this suggestion of Mr. Bogle that this demand

^\^as not a proper procedure in an admiralty case.

I

Mr. Ryan : I hand Your Honor a memoranda of

Authorities which has been served on the other

5ide and filed with the Clerk. I also hand Your

Honor, with your leave, a motion which has also

been served on the other side, and which is a sepa-

kte document, a motion for production under

Admiralty Rule 32.

j
Mr. Bogle : I would like to have the record show

bat these have been served upon us within the last

me minutes. I haven ^t had a chance to examine

rhem. Practically, they have abandoned the notice

'

produce, and have reverted back to Admiralty

Rule 32, providing for discovery.
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The Court: Is that your intention, to have this

motion reassert your claim, deal in part with your

original application for discovery imder Admiralty

Rule 32?

Mr. Ryan : In a sense, yes, Your Honor, except-

ing that this motion for production of documents

deals precisely with the second part of Admiralty

Rule 32 and the authorities supporting it I think

are very clear.

The Court: Do you happen to have Admiralty

Rule No. 32?

Mr. Ryan : It is quoted right in the first part. I

neglected to show that to Mr. Dennis.

Mr. Bogle: Of course. Your Honor, the part'

of that rule that is quoted there does not give Your

Honor a clear idea of what the rule is. It is a

motion for the discovery [698] of documents prior'

to trial. The portion of it dealing with that is left

out.

Mr. Ryan: I beg your pardon; that is not it.

The rule has two parts, and this is under the second \

part. This deals with the power of the Court spe-j

cifically during the trial, or any other time.

Mr. Summers: It is our conception, if Your

Honor please, that the first part of the rule author-

izes the discovery of documents before trial, on mo-

tion, and that the second part of the rule authorizes

;

the Court to grant an order requiring the produc-;

tion of dociunents, and that there are two separate

phases to that rule. Our motion for discovery before

trial was made under the first portion of the rule.
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The present motion is made under tlie lattci- por-

ition of the rnle.

j
The Court: The Court wishes to take n little

Time to consider this memoranduui. After wliicli I

will hear from coimsel further, if need be.

Mr. Bogle: We have not had time to consider

it, either, Your Honor.

The Conrt: I wish the bailiff woTild kindly get

me from my chambers and from my secretary Ad-

miralty Rule No. 32.

Mr. Ryan: Here is the complete Admiralty Rule

|No. 32. It is quoted in the brief that was tiled Ix^-

jfore Judge Neterer in this very case, but it is quoted

fn full.

(Intermission)

The Court: I will hear your further statement

Qow, Mr. Ryan.

! Mr. Ryan: I wish to add that this motion is

made without waiving the notice to produce, or

demand to produce, that has already been filed and

served, argued and submitted [699] to Your Honor.

|I also w^ant to supplement both of those by saying,

[or I want to add as a second ground in support of

ithis present motion, that it is made also under

ithe Admiralty Court's statutory right as defined in

[united States Revised Statutes, Section 918, to reg-

ulate its own practice as may be necessary or con-

jvenient for the advancement of justice and the pre-

Wntion (^f delays in proceedings, and under the

•Admiralty Court's powers to follow and require the

most expeditious and equitable procedure in a case,
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without reference to technical rules of pleading or

procedure such as apply at coimnon law, under the

principle announced by the Supreme Court of the

United States in the ''Syracuse", 79 U. S., 157.

In othei' words, there is a general pi*inciple under

which Admiralty Courts have always functioned,

that they have broader powers in that respect, and

cei-tain inherent powers to get at the facts.

The point is also mentioned by Judge Hough, I

think, I forgot to quote from that case. He said the

Admiralty Courts deal with seamen who scatter

around, and with I'ecords that are lost and substi-

tutes required, and that the Court necessarily has

to liave a more liberal practice than the oommon

law courts would have, and that anything tending

to expedite the trial of a case, or to expedite the
;

production of documents, and that sort of thing, '

should be followed by the Court.

The Court: May I understand from what you

have said now that 3'ou are making such response

to the objection noted by opposing counsel just be-
^

fore the recess, that this demand [700] for produc- i

tion of documents at the trial is not in accordance

with the practice in admiralty cases, but is auth-

orized, if at all, only in actions at law?

Mr. Eyan : No. No ; I do not think that is so at

all. Notices to produce have been served and have
:

been complied with, invariably, so far as I know,

and I have been practicing admiralty law for 20

years, by the shipoAvner, particularly, in limitation
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cases \vli('i-(' tlicy liavc llic Ijiirdcn. I moan that I

think the notice to produce was proper pi-acticc to

require tliciii to produce the (h)cuineuts. I also tliink

that the court has the power uiidci- the lattei- jiart

of Admii'alty Ruh' W"! of tlie Supreme Court—that

is, tlie new admiralty rule prnmul^ated in pr_'l -

to require the ])roduction of these dociuncnts.

Language could hardly he clearer oi- nioic specific

than that which the Supreme Court uses their.

I And also, independently of that, this court has

jthe j)ower und(M- the statute, the Revised Statute,

[giving it the authority to regulate, s])ecific;i]ly to

jregulate its own ])ractice in any wa\- that it he-

dieves necessary in order to prevent delays ami to

advance justice.

And also under the general admiialiy practice of

the courts as defined in the "Syracus<'" decision of

|the Supreme Court, and followed hy Judge Morrow

|in several of his opinions, in the Circuit Court for

'this circuit—that the Admiralty Court i> not l)ound

,hy pleadings or technicalities, lik<' DuINmt vs.

jVance, in the Supreme Court of the Cnited States.

W court tries to advance justice and the e(|uities,

•and in this particular situation right here today oj.-

iposing counsel said to Your Honor that [701] he in-

jtends to produce them at some time that he sees fit

'during this litigation, most of the documents tliat we

have demanded here, without letting us know just

which ones they are to he. lie is ai)i)arently just hold-

iingthem back until after the witnesses have testified

!on direct, and until after, as occurred \\\ this very

case yesterday, where two witnesses were r-alled
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and both of them referred to records that were not

in the courtroom and demand was made for them,

and they are not produced here, and the witnesses

are being held here after only part of the testimony

has been taken. It is that kind of a situation that

Admiralty Courts do not tolerate. They require

that those documents that are quite obviously rele-

vant and material to the issues that have been

framed by the pleadings shall be produced, certainly

at the trial.

There has been a certain amoimt of discretion

exercised one way and another as to producing them

before trial. Judge Inch points that out specifically,

and that is the reason I cited that case. He says

that during the course of the trial the (^ourt looks

at the case as a whole.

There are certain dociunents, and counsel has

admitted that they are material and relevant and

that he is going to use them, that are evidence in

the case, and they will require examination and

rather extensive study by anybody to get at the facts

in them, and to correlate them, and we want that op-

portunity at an early stage of the trial, so that cross-

examination will be concise and the trial of the case

expedited.

For instance, log books, you have to go over those

[702] rather carefully, and you have to take time

to do it. If they wait until they finish their direct

examination and then for the first time produce a

log book or paper, as they suggest, we would have

to ask that the Court just declare a recess for an
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•afternoon, or maybe a whole day or two days,

iwhereas, if they were available we could have our

assistants do that.

,
The Court: May I suggest, Mr. Ryan, that the

jCourt feels called upon to make a ruling touching

jthe merits of the application. As to what should

jbe done under some motion or application or de-

mand, which is a proper admiralty proceeding, that

is another thing. I will hear you at that time be-

|fore making a ruling on the merits of any applica-

tion. The Court has invited counsel for the Claiui-

iants to respond at this time to the objection made

iby opposing counsel, Mr. Bogle, for the Petitioner,

that this demand for production of documents at the

trial is not a proceeding pertaining to admiralty

trials or cases, but is applicable to proceedings at

law, in actions at law. I have asked you to respond

to that objection.

f
Mr. Ryan: Yes, sir.

The Court : The position of counsel for the Peti-

tioner makes necessary, it seems to me, that the

Court rule upon that objection.

Mr. Ryan: On that point. Your Honor, I can

';Say of my ow^ knowledge, that there have been him-

dreds of cases in which notices to produce have been

made in admiralty, and have been complied with.

This situation has come up and the documents have

been ordered to be produced, [703] so that there is a

settled admiralty practice on it.

There is only one opinion that I know of that

would even suggest the contrary, and that is an old
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opinion of Judge Neterer in the ''Princess Sophia"

case at an early stage of the "Princess Sophia"

case, where he suggests something there—and it re-

lated more to the powers of the Court imder inter-

rogatories, under the old admiralty rules—now, the

decision that they quoted to you in that "Princess

Sophia" case was rendered in the year 1920 by

Judge Neterer. That was before the new United

States Supreme Court Admiralty Rules were pro-

mulgated, which was on March 4, 1921.

There hasn't been any decision of any court since

those new admiralty rules were promulgated that a

notice to produce, or that a motion for production,

or ami^hing like that, that the Court was going to

be legalistic or technical about it at all. The plain

point about it is that you get notice to the other

side that there is a docimient in their possession

which is material and relevant in the case, and

which should be made available for examination at

an early stage in the trial, so that the trial of the

case can be expedited. The authority of the Court

for requiring that to be done, as I say, is ])ased

first on Admiralty Rule 32, the latter part of which

is brand new, in the year 1921, and on the statute

and on the general admiralty practice as defined in

the "Syracuse".

Now, at common law notices to produce docu-

ments at the trial, as I understand them, you notice

their production and then if they are not produced

the Court doesn't [704] order their production, if

they are not produced that gives you the right to
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Introduce secondary evidence. That is the coniiiHtn

aw practice.

;

In the Admiralty Courts you make the motion

or the production and the Court requires the pro-

luction. Take records with reference to the facts

bout this ship, the condition of this ship, which are

ixclusively within the possession of the shipowner

It all times, Congress by the statute requiriui*- tlie

jontemporaneous record of entries to be made in log

itooks, for instance, and entries in the deviation

iooks, and all that sort of thing, and witli reference

iO charts—thev are all in the same categorv—Con-

;Tess has recognized that where one party has ex-

clusively all the written records which relate to the

disaster, and which are almost surely going to come

nit in the trial, either by cross-examination of the

tv'itnesses if they are called by the Petitioner—it

bay be he is not going to call these witnesses, and

f not our only opportunity to see these docnnients

|vill be now, under such a motion as this.

I say, that the notice to produce is a proper ])rac-

;ice in admiralty. We have made the motion and

|ve do not waive it, we stand on it.

I

We also make a motion for production under tlie

jatter part of Admiralty Rule No. 32 of the Su-

keme Court, and press that, and I am snre that

mder the decisions we have quoted to Your Honor

,hat Your Honor has the authority to grant it. And

dso under the inherent powers of an admiralty

ourt Your Honor has the authority to take such

teps with reference to procedure and the orderly
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[705] course of litigation as will best advance jus-

tice and advance the trial. Any question about writ-

ten records obviously can be settled by inspection,

and that will do away with the necessity of cross-

examination of witnesses by people who are kept

in the dark with reference to what is the contents of

the documents. [706]

The Court : Mr. Summers, would you like to sup-

plement anjrthing that has already been said with

reference to the particular inquiry that is now in

the Court's mind? If you have any information to

give to the Court in response to the objection of

opposing coimsel that this demand for the produc-

tion of documents at the trial is not a proper pro-

ceeding in this case, you may do so.

Mr. Summers: I have this to say, that I think

claimants perhaps might concede that the statutory

demand—I mean the statute on the ajoplicability in

law cases to a demand for production may not be

applicable to these proceedings, but Mr. Bogle has

assumed, which I think is erroneous, that our ap-

plication has been made under the statute.

Our position, as I understand it, is simply this, that

the inherent powers of Admiralty Rules, reflected

by the Revised Statutes and reflected by the lan-

guage of the Admiralty Courts, clothes the Admiralty

Courts with power not by virtue of any statute to

grant a demand for production at the trial. That is

my answer so far as Mr. Bogle's contention is con-

cerned,
i
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Now, I think it is plain that even though that

demand has been made, if by express Admiralty

Rule we are entitled under the latter half of Rule

,32 to make a motion or a demand for production

junder that rule, we may make it under that rule.

|Your Honor might say that perhaps that is some-

what of a departure from the demand which was

idiscussed before, and I think that that is true, but

lYour Honor did say before adjournment for limch-

jeon that Your Honor wished to be advised if there

was some particular procedure by which [707] this

.Court, conceiving as it has that certain documents

are revelant and material—whether there was some

jparticular procedure by which those documents

Icould be required of petitioner in behalf of claim-

lants ; and for fear that Your Honor might not agree

|with us that our demand for production of docu-

iments previously made was made within the in-

herent powers of Admiralty Courts and not under

the statutes which controls the demand for produc-

tion in law cases, we supplemented our previous re-

quest by the motion which has been filed since the

Court has convened this afternoon.

I If I may be permitted, I would like to contrast,

Your Honor, the language in the first part of

Admiralty Rule 32 with that in the second part. It

is presumed before I read this rule—I think it must

,be presumed that the Supreme Court chose this

language with discretion and with nicety. The first

part of the rule says, "After joinder of issue, and

before trial, any party may apply to the Court for
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an order directing any other party, his agent or rep-

resentative, to make discovery on oath of any docu-

ments which are",—^now, what kind of documents—

"documents which have been in his possession or

power relating to any matter in question or issue".

Then the second part reads, "And the Court may

order the production"—not discovery, mind you—

"and the Court may order the production by any

party, either his agent or representative on oath of

such documents in his possession or power relating

to any matter in question in the cause". Whatever

is necessary, describing the documents.

In other words, it seems to me that that con-

trasting [708] language and phraseology is highly

suggestive of the very point which we are making,

namely, that we are not renewing by the applica-

tion made this afternoon anything that has been

done before. We are making a new motion. We are

taking advantage of a rule that we did not feel that

we were going to bo forced to take advantage of

previously, but Your Honor has suggested doubt as

to a previous demand for production of documents.

Your Honor has overruled our motion for discoveiy

made prior to trial. Now we resort, supplementing

everything else that we have done, to the second

phase of this rule which expressly provides for an

order requiring the production of documents re-

lating to any matter in question in the cause.

The Court : If there is anything further that the

Court desires to touch on the merits I will again

hear you, gentlemen, on that. I will hear from op-

posing comisel in response to these observations.
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Mr. Bogle: If Your Honor please, I do not feel

hat very much can be added to the argument this

iftemoon, other than the fact that the parties are

low proceeding upon a presumption that Admiralty

:lule 32 should be split into two parts. I do not

lave the Admiralty Rule before me, but my recol-

bction is that the sub-title of the rule itself pro-

vides for the discovery of documents prior to trial.

The (^ourt: Rule 32?

I Mr. Bogle: Yes. Rule 32, ''Discovery of docu-

nents before trial". That is the title of the rule in

ts entirety. There is no logical subdivision of the

'ule imder that title to relate to any demand for

;)roduction of documents at the time of trial. [709]

I Mr. Summers: Might I suggest

Mr. Bogle: (Interposing) Just a moment. I did

lot interrupt you

The Court: (Interposing) Just a moment, Mr.

'Summers. Proceed, Mr. Bogle.

Mr. Bogle: Now, I do not want to be misunder-

;tood. I fully recognize the rule that at any time

luring the progress of a trial, during the examina-

ion of a witness, if a demand becomes material, it

s quite proper to make the demand through that

vitness for the production of any such docimients.

i demand has been made in that respect for the

production of a number of documents. We are per-

fectly willing, and that is a matter entirely in the

Uscretion of the Court, whether a demand during

he progress of a trial for the production of docu-

nents is proper or material.
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It is not the fact that we are trying to prevent

the production of documents, but we are trying to

proceed in an orderly way in the trial of our case.

We have an issue of limitation to prove, and we are

trying to prove it. There are certain facts that we

have to prove on that issue. Mr. Ryan says that we

must produce witnesses. I should think that if we

produced witnesses and did not sustain the burden

that is upon us he would be entirely satisfied. We
have got to prove privity of knowledge, no matter

how it may have occurred.

Now, these documents are within the knowledge

of the petitioner. It is true that in a trial of this

kind the same docmnents may have some bearing

upon both issues, but the claimants, in the way that

we are proceeding in [710] this trial, do not have

to take up that burden, proving primary liability,

until the petitioner has finished. Then if there are

anj' documents that are not produced in the peti-

tioner's case—the petitioner's case will all be on

the matter of privity of knowledge and if there are i

any documents not produced in the progress of the

petitioner's proof, then it will be material for them

to demand those docimients, or if they know of any

documents. But this is a broad fishing expedition

for any and all documents, in very few instances

specifying what documents they want. They say,

''Any and all documents in your possession". Now,

if they know of any documents and they want those

documents, there is a procedure provided for sub-

poenaing the vntnesses by subpoena duces tecum.
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The Court : Do you wish to supplement that, Mr.

pong ?

i Mr. Long: Just on one point, if Your Honor

please. Mr. Ryan in his argument distinguishing

Judge Neterer's rule in the Sophia case, intimated

;hat Judge Neterer's decision having been prior to

fhe adoption of the New Admiralty Rules of 1921

[vas of really no value. I just want to call Yoiii'

Honor's attention to a more or less recent case—

a

[iecision by Judge Neterer in the 53 Federal, 2nd,

oage 266 in this district in which an application for

iiscovery under Rule 32 was made. It became neces-

sary at that time for Judge Neterer to determine

the extent of the discovery proceedings, and in that

bonnection he stated and found and ruled that

iA.dmiralty Rule 31, relating to interrogatories and

bhe scope of the interrogatories, must be construed

together with Admiralty [711] Rule 32.

I

With Your Honor's permission I will just read

one or two sentences from his decision, ''Rule 31

md Rule 32 must be considered together, and a

litigant may not, under Rule 32, invoke the pro-

visions of Rule 31. It is possible that some of the

information sought by the libelant would be dis-

boverable under the provisions of Rule 31, but,

\f successful under Rule 32, would l)e granted a

privilege which is not warranted by the rule, law,

3r justice. A litigant may not, by interrogatory

:»r discovery of dociunents, be permitted to pry into

che adversary's evidence, or compel the names and
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addresses of witnesses". That was the discovery

that was there sought.

I simply want to call that to Your Honor's atten-

tion to illustrate that Judge Neterer has passed

upon the applicability of Admiralty Rule 32, and in

so doing limited its scope as prescribed by many,

many decisions under Admiralty Rule 31 that the

material sought there under 31 or 32 must be rele-

vant or pertinent to the burden which the claimant

or the interrogating party must himself sustained,

and cannot be used to pry into the evidence of an

adversary in a fishing expedition such as we have

here.

Mr. Ryan : What is that case that you have there?
\

Mr. Long: I cannot pronounce the name. I will

show it to you (hands book to Mr. Ryan).

Mr. Ryan: May I suggest, Your Honor, that

that title which Mr. Bogle referred to is one that

was inserted by the particular private publisher

who published that volume that you have. Those

are not the official rules as promulgated by the

United States Supreme Court. The [712] rules as

promulgated are in the United States Supreme

Court Reports for the year 1921 and they are also

in volume—it is either in voliune 2 or volume 3 of

Benedict on Admiralty. That ''before the trial"

is obviously an insertion to the rule as promulgated

by the Supreme Court.

The Court: Incidentally, hearing the comment

concerning Benedict on Admiralty on this question,

it seems to be inspired by some thought like that ex-
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ressed by Judge Hutchinson in 6 Federal, 2nd, at

age 89, and follomng:

Mr. Ryan: I want to disabuse anybody's mind

Irom the idea that we are trying to pry into the

vidence of the other side. That is not it at all.

The Court: I am not ready to consider that. It

as no relation to the merits.

Mr. Ryan: I see. Well, I think we have covered

[he ground as fully as we can.

Mr. Bogle: I assume that Your Honor has read

he decision in this same case in which he deals

j-ery much with this trouble, not only notices of dis-

jovery, but which came up on the question of in-

jerrogatories, and in which he sets forth the pro-

cedure.

The Court : I am referring now to the application

>f the claimant United States for discovery. In

inling thereon the Court through inadvertence and

nistake, and through no fault of any party or at-

orney in the case, assumed that the demands of

laimants to produce at the trial stood for deter-

nination on their merits, without objection to the

ippropriateness of proceeding by such [713] de-

nands w^hich covered substantially the same sub-

ject matter as that involved in the application for

liscovery. Since that ruling of the Court no fur-

ther proceedings have been had in this case except

hear argument and to give consideration touch-

ng the matters presented by claimant's demand for

production of documents at the trial.
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Wherefore, and by reason of such inadvertence

and mistake, and in view of the limited proceedings

which have occurred since that ruling, the ruling

and order of this Court denying the application of

the claimant United States for discovery is hereby

vacated and set aside, and the Court will now re-

consider that application.

Mr. Ryan: If you will just wait a minute I will

get Mr. Summers. He has just stepped out for a

minute.

Mr. Summers: I am sorry that I was absent for

the moment. As I understand it, Your Honor has

granted the Government's application for dis-

covery ?

The Court : Let the reporter read for the further

information of all present the statement of the

Court which has been made, and the ruling therein

contained.

(The statement and ruling of the Court was

read.)

Mr. Summers: The application of the Govern-

ment is in a number of particulars more limited

as to the documents sought than the application

originally made by the claimants Pacific Coast Coal

Company, et al. The application for discovery is,

as has been recited to the Court niunerous times

recently, one which is based upon Admiralty Rule

No. 32 permitting applicant and the Court to re-

quire from [714] petitioner any dociunents which

are or have been in his possession or power relating

to any matter or question in issue. In other words.
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s that rule is read liberally it is not to be confined,

f we are to abide by the language of tlie Sin)renie

"ourt itself—it is not to be confined to some docu-

ent which claimant, the United States, needs tor

case, or which is—or it is not to be limited to

ocuments which are not material to the petitioner's

ase. The scope that we are entitled—the goverii-

hent is entitled to any documents relating to ;ui\'

flatter or question in issue.

Now, I submit that an examination of the items

II the Government's application for discovery re-

ects immediately the relevancy and materiality of

hose documents, at least to the extent that their

Mature is such that they may be relevant, until

Ixamination has disclosed that for some reason or

(nother, by virtue of the limitation of issues in the

|ase, a particular document is of no particular

lalue.

I submit that the Government's application for

iscovery is reasonable in its restriction as to time;

k other words, that it does not impose upon tlie

|>etitioner any unfair or burdensome search of its

des and records for documents that are so remote

is not to be within the realm of relevancy and nia-

jeriality. Illustrating that, I refer to item No. 1

Ihich asks for the deck and engine log books of the

keamship "Denali" for the year 1934. Your Honor

las already indicated the Court's o])ini()n with

fespect to that item, in view of the fact that this

vas not a ship in continuous regular service but

ne occupied [715] in operation only during cer-

ain seasons.
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The same statement is applicable to item 2, th

bell books for the year 1934. The same is true wit'

respect to item No. 3, "Any and all document?

requisitions or reports for repairs, renewals or ne^

equipment, recommended for or needed by th

Steamship 'Denali', and all records of repairs, re

newals or new equipment performed upon or fur

nished upon or to the Steamship 'Denali' for th

year 1934 '\

The same thing is applicable to the compas

deviation records or cards, or data of or for thi

Steamship "Denali"—the data respecting that im

portant document. Those are limited—I retrac,

that. The demand as made requests the deviatiof'

cards and the compensation and adjustment datj

back as far as the year 1930. I think that that i;

undoubtedly on the theory that the last adjust!

ment and compensation of those compasses as dis

closed by the answers to the interrogatories filed b}

petitioner was on July 21, 1933, which means this

that we are asking in effect for the three years

j

record of this compass as reflected by the recordsi

of an independent compass adjuster, which th(,

records in this case indicate was the resort for tha'i

purpose made by the petitioner.
j

I may say right there that counsel, on the iteiil

of deviation cards and compass adjustment data

had somewhat sought to confuse the application h}

suggesting that what we are seeking is only a cop}

of that which was on the ship and which was lost,

I concede that the fact is that the compass adjustei



vs. A Jaska St camsh ip ( 'o. t^Jl

n doinj!: liis work makes ('crlaiii data ami

ertain notes, and that the actual nimr,,,al n--

mlting from [71()] the compass adjuster's ohser-

rations is in the liands of tlie c()mj)ass adjuster, or

liis employer, the ])etitioner, and that what went

poard on the shi]) was a tabulation or a ^i-aph re-

jiultingr from the ori<rinal data in tlie eompass ad-

uster's hands, and in effeet, instead of asking fnr

;ome copy of something: that we could si'-t from the

lompass adjuster, what we seek is the original.

vhich is the source from which the deviation card

Aboard the ship came.

j
With respect to item 5 we liave aske<l foi- an\-

Ind all instructions in effeet duiinir the ni«»Tith "f

May, 19:35, prior to the strandiu^^ issued tn the

tiiaster, pilot and other navip:atin.c: ofReers <tf the

'-essel. It seems to me apparent that that is soine-

hing which would naturall>- l)e a]Iowe(l to 11s hy

[he Court if those officers were heinir <m-oss

Examined. It would seem perfectly ai)pareut to me

Ihat any general instructions to these otlicei-s re-

f.ponsible for this ship and its uavication. issued

;)y the petitioner, would luive a bearini: not only

lipon the condition of the ship, hut j.etitinner's

[knowledge and privity with resp(>et thci-eto.

Item 6 is of a similar character exce])tinjr tliat

t deals more direetly with the i)hysi<-al ('(luijinient

m the ship. It is confined strietly to >nch instnie-

[ions that might have been given in relation to this

Wtieular voyage. Well, that is not (inite true.

jrhere is emphasis placed on that voya«:e. Hut it
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does ask for other instructions with respect to th

maintenance of the ship in general. That, I thint

might appropriately be limited by the Court to som

time as the Court thinks reasonable. [717] It seem

to me that the way that that is phi-ased there i

no limitation as to the time, but there is specia

emphasis placed respecting the voyage resulting ii

that stranding.

Item No. 7 seeks, "Any and all corporate by-laws

general instructions, letters, or other documents

granting, eliminating or outlining the authoritiei

and duties of the several executive officers and rep

resentatives of petitioner, in effect prior to and oi

May 16, 1935."

I think what has already transpired in the eour

room is reflective of the materiality of these docii,

ments even in the Court's own mind. By crosf^j

examination heretofore when Mr. Wilson, the vice

president of the corporation and his assistant mana

ger, Mr. McKinstry, were examined, the Cour

granted applications made by Mr. Ryan for tbi

production of documents, item by item. If they aro

material and relevant item by item, then it woulci

seem from the standpoint of saving delay and froiij

the standpoint of expediting the trial they shoiilc'

be granted under this application, since they liav(

to do very necessarily with the matter of responj

sibility on the part of the petitioner and suclj

privity of knowledge as it might be guilty of. [718_

Mr. Summers: It would appear from a reading,

of Item 8 that the Government has asked for al
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ecords, orders mid hills ronnoctcd witli the repair,

idjustmeiit or coniiK'nsation nf (-((iiiitasscs, and

patently that is to (dieck the nuinhcr of times that

he compass has boon adjusted ])rior to !!):'):'>. That

roiild indicate thai the (Jovei-iimctit desires to

:no\\' who, in i-elation to the Petitio!ier. had j)laeed

he orders, who was the one with whom tin- com-

)ass adjuster dealt, whethei- with an oflicrr nt' tlir

:hip oi- the viee-i)residont of the corjx.iatioji. Mi-.

ikfurphy, or somebody else. Tn (»ther woi'ds, it iroes

iii'octly, I think, to privity of knowledjre. and also

() ehoekins: such records as niiuht he shown h\ tin-

! . .

ileviation cards themselves.

Item 9 asks for all communications. r<'|»(.rts or

lopies thereof, made by and hetween the ma.ster,

|)ilot and officers of the steamship "Dcnali" itjative

p her stranding and ultimate loss, and under (a)

fOfficers or other representatives of the I'eti-

lioner," and (b) "Underwriters or other re])rcseTi-

|atives with reference to, or in explanation (^f the

kranding of the steamshi]) "Denali" on May If).

r.935, ()]• any proof of loss i-esultini;- from such

itranding." And under (c), ''Any and all (loveni-

(nental Boards, Bureaus, Conunissions, A^'encies ..r

iVuthorities, relative to the strandinu' ..f the .steani-

;hip 'Denali' on May 19, 19:^'')."
1

see n..thin^' in

jhere as suggested by comisel in discussion of tins

Item on previous argument, which is ev(>n sugu'cstive

;hat the Government is askinii" f^r any piivilegcd

i^ommunications. It is not asking for any c(.mnunn-

pation made to counsel. It is not [719] askm- for

i
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am^ communication made in preparation for trial

but if so then I would acquiesce in the limitatior

of the demand. But it is asking that those things

those reports, those communications, coming frorr

various parties, dealing with this ship and its con

dition, and this disaster, reflective of the true facts

be disclosed to this Court.

I am frank to say that I do not have at mj

tongue's end the citation of the case which I have

in mind to the effect that such matters are not privi-

leged and may be demanded by a claimant, or by a

litigant. They are not in the nature of privileged

conmnmications, and some of them, I submit, might

be in the nature of admissions made as a part of the

res gestae.

Item 10 asks for all communications, reports, ort

copies thereof, made by Petitioner, or its represen-

tatives, relative to the stranding and ultimate loss

of the "Denali". First, underwriters; and, second,

governmental boards and bureaus.

It seems to me that statements made by the Peti-

tioner, either to its own insurance companies or to

inspectors or bureaus or authorities of the Govern-

ment, required by law, not made to the attorneys

for the Petitioner, are highly important. You have

a number of regulations, a number of routine re-

ports made by this company to its underwriters in

proof of loss and to governmental departments. Cer-

tainly, it is consistent with justice that if those re-

ports are different than claims that might be made

by the testimony in this case in behalf of the Peti-
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:ioner, the Court and the Claimants arc cut it led

[720] to that knowledge. Such reports would be

nade much nearer the date of the accident, and pos-

sibly might be considered by the Court as boinu: of

greater value than oral testimony two years thei-o-

^fter.

The Government submits that on the merits of its

application the documents requested are reasona})le

;n regard to the matter of remoteness, and in justice

jhe Government is entitled to the production of

those documents at this time, m order to expedite

|:he trial.

The Court: With respect especially to those com-

unications to or from governmental boards, bu-

reaus, conmiissions, agencies* or authorities, how

i^vould the applicant's right to have them be affected

t>y the fact that it might already have copies of

f:hem, being the Government itself?

I

Mr. Summers: I would submit, if Your lloiioi-

blease, that that is hardly justified. It was only a

few days ago that certain documents were not made

Available by a governmental department to Judge

bushman, by virtue of governmental regulations.

I^our Honor's suggestion might be well taken if it

l^vere to be conceded by counsel that Claimants have

already a copy of so-and-so, and we would have to

acquiesce, I tliink, that we were not entitled to it if

we already had a copy, we would not be entitlcnl to

another like copy. Perhaps Mr. Dennis is more fa-

aiiliar with that than I, but I doubt very nnicli if

;:he rule would justify that, particularly in vi(nv of
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the number of departments of the Government, an(

in view of the limitation of disclosure by govern

mental departments, and in view of the fact that thi

rule is not wholly for the benefit of the Claimants

The rule is at least in part [721] a rule to benefi

this Court and expedite this trial.

The Court : I will hear from you, Mr. Bogle.

Mr. Bogle : If the Court please, I have very littl(

further to say on this matter. Substantially the same

question was argued a week or ten days ago by th(

same counsel, the same argument, and the Coun

ruled upon the matter, and an order was entered

so far as the Pacific Coast Coal Company is con

cerned. Now, the same counsel presents an argu

ment and motion on behalf of another party to th(

same litigation.

Mr. Summers : In that connection, if Your Honoi|

please, I would like the record to show just one fact

Mr. Pellegrini was prepared to try this case on be

half of the Government, but he is before the Grand

Jury in Tacoma and is not in attendance on the

trial.
I

Mr. Bogle: I think the record shows that. The

second point, if Your Honor please, I think, is an

application for discovery of documents imder Rule

32, and imder the wording of the rule itself thai

comes too late in the course of the trial.

Taking up the particular items that are referred]

to here. Items 1 and 2, deck and engine room logs.

At the previous hearing Your Honor ordered thatj

we furnish them the same information for the voy-
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age upon which the vessel was lost. That has been

furnished. If those documents they ask for are h\

existence we have no objection to producing those,

by agreement.

The third request is es^^entially information which

,the Petitioner will have to produce in connection

Iwith its own case. It certainly has nothing whatso-

'ever to do [722] with the issue of the Claimants.

iThe production of that information at the present

time, back for the entire year 1934, would require a

iconsiderable amount of clerical effort.

i
As to Item No. 4, there is an affidavit on file, re-

!ferring to compass deviation cards and the azimuth

Ibooks, that they were lost with the vessel and are

•not now in existence. So Item No. 4 of the request

is that the Petitioner furnish information which is

not in its possession, but is information which may

be in the possession of an entirely third party, an

I

independent third party, an independent compass

iadjuster. I doubt if Mr. Ryan, with his twenty

years of experience, has ever had a court order a

party to produce evidence in the hands of an en-

tirely third party which is easily accessible by sub-

! poena duces tecum.

' The Court : Well, that rule, Mr. Bogle, says in liis

;possession or power.

I

Mr. Bogle: It is not in our power; it is in the

hands of a separate corporation.

I The Court: I mean that the limitation of the

'right to have it is because it is in the possession or
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power, relating to any matter or question in issue.

Mr. Bogle : As I said, that is in the possession of

an entirely third party. As Judge Neterer held in

the "Princess Sophia" case, information in the

hands of a third party, or which is accessible to

either party by subpoena duces tecum, certainly

cannot be required to be produced. That came up

upon motion at the time of trial, during the trial.

[723]

Now, the 5th and 6th demands clearly relate

solely to the issue of the petitioner's privity of

knowledge. It is true that the preamble to this de-

mand is a preamble for the production of all papers

within its possession or in the possession of any

third party subject to the control of the Petitioner,

relating to any matter or question at issue in the

above-entitled case. I do not think any court has

ever held, if Your Honor please, that a party to a

case in admiralty is required to produce documents

which have no bearing upon the issue of the party

asking for the production, if they solely relate to

the issue of the party who has them in its posses-

sion and so not relate to any issue raised by the

opposing party. I do not think any court has ever

required that they be produced for examination of

a third party.

As Judge Neterer said in the case Mr. Long read

to Your Honor, that is purely a fishing expedition.

;

As to No. 7, we have no objection, independent of

this demand, to producing the corporate charter and

by-laws, and we have already produced the instruc-
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ions relating to and outlining the authority and
luties of the departments which are material in

Jhis case, that is, the repair and maintenance de-

)artment, and the duties of the transportation de-

)artment.

No. 8 relates to the seaworthiness of the ship.

That is a matter under the limitation issue of

)rivity of knowledge.

As to No. 9, I think sub-paragraph (a) of No. 9,

eports made by the officers to the representative of

724] the Petitioner—I know of no such report, but

f there was one I think it would be clearly a privi-

eged document.

The next is reports to miderwriters or other

{•epresentatives. I do not quite miderstand what it

neans. I do not know what representatives would

pe referred to. I know of no such reports, but it

ieems to me that that is clearly immaterial. The

mly purpose of that, I assmne, would be to try to

mpeach one of the officers, the master, pilot or one

)f the officers of the ship. If that is the purpose

)f it, then I think it could very properly come up

n the examination, if it is for the purpose of im-

oeachment.

Sub-section (c) relates to a type of document

\ hich is, as such, accessible to the Claimants as well

IS to the Petitioner. If any reports were made to

I governmental board that would be the situation.

rhe only one I know of would be to the United

states Inspectors, of which they have a copy. That

an be procured by them just as well as by us.
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As I read No. 10, it would cover all correspond-

ence between the Legal Department and the Under-

writers, and if they want that, then in my opinion

the question of the liability in this case, the details

as to the facts, with which we always accompany

the statements of all the witnesses—I hardly think

any Court would order us to produce that. But I

can assure counsel that there is nothing in it that

we would not be very glad to show them.

Under sub-heading (b), Governmental records,

they are as easily accessible to the Claimants as

they are to [725] the Petitioner.

The Court : Does counsel on either side wish to

call the Court's attention to any authority, any de-

cided case or statute, relating to (a) ?

Mr. Bogle: Which one. Your Honor?

The Court: That is No. 9, sub-paragraph (a),

communications between the master and officers or

other representatives of the Petitioner, relating to

the stranding.

Mr. Bogle: Frankly, Your Honor, I haven't had

a chance to brief this matter. Here we have had a

case pending for two years, and they come in on the

day before trial, when we are assembling our wit-

nesses, and produce this document. I had assumed

that the same question had already been passed

upon. I have not briefed the various items of this

as I would if it came up even on the three days'

notice. I have had no opportunity to brief it.

The Court: Do you have some specific authority

touching on this?
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Mr. Ryan: Yes; in this memorandum that we
lied just at hmch time, '^Adelphi'', 1935, A. M. C,

169, at page 3 of the memorandum.

The Court: On the third sheet?

Mr. Ryan: Yes. It was applied by Judge Camp-

bell.

I

The Court: Judge Campbell, however, allowed

hhe requested information in that case only with

respect to the engineer's report, made in the ordi-

nary course of his duties, mthout reference to the

stranding or any report concerning the stranding

—

^'asn't that what was allowed?—and denied it with

respect to all other matters sought?

Mr. Long: That is correct. Your Honor. [726]

Mr. Bogle : That is right. It would be the reports

iiade in the ordinary course of business.

The Court : And not touching any matter occur-

ring at or after the stranding.

Mr. Bogle: I am not so sure about that, but I

think Your Honor is correct.

The Court : The Court now first rules as to these

demands pending for the production of documents

an the trial, that these demands, and each and all

bf them be and the same are hereby denied.

With respect to this application for discovery of

documents, which application is made and has just

been heard and reconsidered by the Court, and the

Court being advised that that application was filed

before the trial, and the hearing thereon was con-

tinued until this day, in the forenoon thereof, and

the Court having by previous ruling last made
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touching this matter set aside and vacated the rul-

ing on it made earlier on this day, does now nile

as follows, \Wth respect to that application.

Sub-paragraph No. 1 is granted.

As to sub-paragraph No. 2, the application is

granted, it being conditioned by the Court that the

granting is upon the terms and conditions stated in

Admiralty Rule No. 32, and in each instance is

granted so far as any documents which are or have

been in the possession or power of the Petitioner,

Alaska Steamship Company, relating to the matters

here in suit, and more particularly dealt with in

each item.

Paragraph 3, as to the documents, requisitions,

reports, etc., sought for discovery in paragraph, the

[727] application is granted, it being confined to the

year 1934.

As to paragraph 4, the application as applied to

the years 1933, 1934 and 1935, up to and including

May 19, 1935, only, the same is granted, but that

application as to that paragraph 4 is denied as to

all years prior to 1933.

Paragraph 5 is granted.

Paragraph 6 is granted.

Mr. Bogle: Does Your Honor understand that

that includes every vessel in the fleet, 19 vessels?

The Court: Yes, I do, by reason of what was

made to appear in the argument, that it is desired

to compare the instructions given to this vessel with

the instructions generally given, if any?

Mr. Bogle : It will take us two weeks to get that.
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The Court : The Court has not yet fixed the time

that you have in which to do this. Paragraph 7 con-

tains one word which is a typographical error, con-

tained in line 11, as the lines are numbered on this

page 2 of the application. The word "eliminated"

is clearly meant to be understood as "limiting", and

with the word so understood by the Court para-

graph 7 is granted. That is, it is granted so far as

(those things are concerned which were in effect

ion May 16, 1935. It should not take into account

any such things on any prior dates, or at any prior

times, because there may have been changes made

before that time.

Paragraph 8 is granted as to the year 1933, only.

I

Paragraphs 9 and 10 denied, because the Court is

£728] advised that all of the information sought

there relates to occurrences at and subsequent to the

time of the stranding.

j

Is there any item which is not properly so classi-

'fied? And for the further reason that some of it

relates to information which may be already in the

possession of the Government of the United States.

Mr. Summers: I did not hear Your Honor's last

emark.

The Court : And for the further reason that some

f it relates to information which might very prop-

erly now be already in the possession of the United

States.

Mr. Summers: I think. Your Honor, that botli

paragraphs 9 and 10 do relate to such matters. They

relate to the stranding. However, I have this one
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thought for Your Honor's consideration in limiting

that ruling ; whether or not Your Honor might wish

to require the discovery of such documents or com-

munications as Your Honor could construe to be a

part of the res gestae. I have reference now to radio

messages that might have been sent by the officers

or master of the vessel to the Petitioner immediately

after the occurrence.

The Court : A radio message might very properly

be in the same situation as a letter. It takes the

operation of a mind, and deliberation, to frame a

radio message, the same as would be the case in

reference to a letter. If it were an oral statement

or exclamation made by the master at the time of,

the stranding, or at the first opportunity, after the'

wreck cleared away, or when somebody got there,

that might be another thing. The rule will stand

as to paragraph 9 and paragraph 10. [729]

Mr. Bogle: If Your Honor please, so that I will

know how to go about trying to supply this infor-

mation
j

The Court: With respect to the time?
j

Mr. Bogle: That is what I want to take up. No.'

5 says, "Any and all instructions in effect during

the month of May, 1936, prior to May 19, 1935, is-

sued to the master, pilot and navigating officers of

the steamship ' Denali '.
'

' That is a very broad state-

ment. It would include matters relating to cargo,!

matters relating to shifting, and movements in thei

harbor.

The Court : Which item is that ?
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Mr. Bogle : No. 5. I do not know how many there

are, but is there any limitation upon those instruc-

tions? And is it a written instruction that is called

for, or does this demand call for oral instructions?

I would imagine that a great deal of the detail of

the instructions would be oral.

The Court: It is not limited, and I do not see

why, in view of the short time covered, the month

of May prior to May 19th—I do not see why it

would not be reasonable to give both the written and

oral instructions, if any.

Mr. Bogle: Without limitation as to what the

conversation might relate to? It says ''Any and all

instructions."—it doesn't say relating to anything.

The Court : It refers to the navigating officers of

the steamship, relating to the navigation or move-

ment of the steamship "Denali". It may be so con-

ditioned.

Mr. Bogle: No. 6. It says "All instructions as to

the maintenance of vessels in general." I want to

be clear whether that means a general instruction,

or whether it means [730] that we are to produce

all of the requisitions and requests as to repairs or

maintenance work that was done upon all of the

vessels.

The Court : The Court is inclined to confine that

in the second alternative, to the steamship "Denali",

but before doing so will hear if there is anything

further from opposing coimsel on that.

Mr. Summers: If Your Honor please, I think it

was the intention—I am not certain, because Mr.
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Pellegrini is not here—I thirLk it was the intention

of Item No. 6 to ask for all general instructions

as to the maintenance of the vessel, and for in-

structions as to the maintenance of the "Denali" in

particular. In other words, I do not interpret that

as asking for all of the detailed instructions for the

fleet as of that period, l)ut for all general policy

instructions with respect to vessels generally, and

all instructions with respect to the maintenance of

this particular vessel in particular. I think if it is

so construed by Your Honor it will not he an excess

of work upon the Petitioner.

Mr. Bogle: The words you do not have in mind

there, under that phraseology, you expect us to fur-

nish you with all the requisitions for maintenance

work on all the vessels of this fleet for the month

of May?
The Court: General instructions relating to the

entire fleet, relating to the maintenance of the en-

tire fleet.

Mr. Summers: Effective at that time.

The Court: And those instructions relating spe-

cifically to the ''Denali", in effect on May 16th. So

confined the paragraph will be granted. [731]

Mr. Bogle : That will be all general oral or writ-

ten instructions'?

The Court: Relating to the fieet generally.

Mr. Bogle: Yes.

The Court: And also those oral and written in-

structions relating to maintenance.
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Mr. Summers: If Your Honor please, I would

joncede this further limitation, that it be limited to

ji'ritten instructions. In other words, I presume

Ihat the Petitioner will have witnesses hero for

Jross-examination.

,
The Court: As to the oral instructions; and also

rou would agree, I presume, to the same limitation

m. the preceding paragraph 5?

Mr. Summers: Yes, Your Honor.

Mr. Bogle : I think that by this type of oral

i The Court : Written, only in No. 5 and No. 6.

': Mr. Bogle: Anything that was oral could not be

produced for their inspection.

! The Court: Yes, that is right. Written is meant

jind understood as regards to paragraphs 5 and 6.

Mr. Bogle : Now, No. 8. I am in a little doubt as

what extent Your Honor granted that.

The Coui't : For the year 1933, only.

Mr. Bogle: The year 1933, only?

The Court: And being excluded therefrom the

rears 1930, 1931 and 1932.

j

Mr. Bogle: Your Honor mil allow us an cxcep-

lion to your ruling'?

The Court: An exception noted and allowed.

:
Mr. Bogle: Now, as to the time; it is very dif-

licult for me [732] to even suggest to Your Honor

vhether this will take a short time or a consider-

ible length of time. I will have to confer with the

^^entlemen who will have to compile this informa-

iion. I would suggest that we leave the time until,

my, tomorrow morning, until I can find out how
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long it will take, or, I would say, make it a week's

time, when we can probably comply with it.

Mr. Summers : Will Your Honor hear me for a

moment as to the time on that?

The Court: Yes.

Mr. Summers : With respect to the data requested

for Claimants in relation to the compasses, the com-

pass adjustment dates, application was made some-

time ago to the compass adjuster, who said that

they would be available on the order of the Alaska

Steamship Company.

Mr. Bogle: Wliat was that, Mr. Siunmers?

The Court: Will you preface your remarks

again ?

Mr. Bogle: I didn't hear that.

The Court : Will you preface that again.

Mr. Summers : I will ask the reporter to read my

statement. (Statement read.)

Mr. Bogle: You mean application by the Claim-

ants'?

Mr. Summers: Application to whom*?

Mr. Bogle: You said an application was made.

Mr. Summers: I mean that request was made of

the compass adjuster to permit an inspection of

the data in his hands, and he refused, and he said

it could be obtained on the application of the Alaska

Steamship Company. I am only suggesting this,

that perhaps there would be a different time fixed

by the Court, as to some of these items. Some of

[733] the items, I apprehend, might take longer for

the Petitioner to gather, and some of them, un-
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oubtedly, the Petitioner has already gathered for

:s own use in connection with the trial, and such

:ems as the compass adjustment data might be well

Ivailable earlier than some other information that

he Court has required the Petitioner to disclose,

['herefore, I am only suggesting that material as

hay be obtained readily be required by the Court

o be produced readily, with time being granted in

iases where time may actually be required in as-

embling the data.

The Court : Mr. Bogle, if the Court took a recess

n the proceedings for the remainder of this day, at

bout this time, would that enable you to make a

eturn on this matter tomorrow morning at the be-

inning of the session 1

Mr. Bogle: I doubt if that would help very

luch, Your Honor. I can say this with reference

the compass records, w^hich I assume is what

hey want—and the suggestion I made this niorn-

ng that we would secure—we will have the com-

»ass adjuster prepare a copy of the exact record

/hich w^as on the "Denali" at the time she was lost.

Jounsel seemed to misunderstand my purpose, l)nt

by purpose is simply this—and I assume that is

7hat Your Honor had in mind—my thought would

le to supply the information which was on the

essel, or which was in the possession of or wdthm

he knowledge of the Petitioner. The compass

djuster may have information that was never in

he possession of the Petitioner at all.
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The Court: I can only refer, Mr. Bogle, m
response to what you say, to what I did before, the

terms of the [734] ruling. If the petitioner hasn't

had that material in its possession or control, and

doesn't have it now, the Petitioner will not have to

produce it for the discovery which is ordered. As a

matter of fact, that should be stated.

Mr. Bogle: The Petitioner has never had it.

The Court: That should be a verified statement.

Mr. Bogle: The original cards were lost, the

deviation cards were lost, and the Petitioner has

never had them in its possession, except recently in

connection with this trial, any information in the

hands of the compass adjusters. We do not have

that information now, but we can get it from the

compass adjuster, but I assmne what Your Honor

had in mind was what would be material was what-

the Petitioner had before this disaster, the knowl-

edge that it had, or the information that was in the

hands of the ship or the Petitioner prior to the

disaster. i

The Court: I do not think at this time that any!

ruling is required, Mr. Bogle, except to refer toj

the terms of this rule. i

Mr. Bogle: Well, I am prepared to hand them'

to the Claimants, all the information that was in

our possession prior to the happening of this dis-

aster, i

The Court: Relating to compasses, deviation

cards, and all the records relating to compasses?

Mr. Bogle : That is right.
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Mr. Summers: We have no nl^jcction, of cnurse,

3 receiving anything from counsel. In fact, we

ave rather requested it. But we miixht not he wili-

ng to accept that as all of the data tliat Vour

Honor has given us on the [Tof)] order, until we

leceive a final showing from the PetitiiMicr as i..

is possession and control.

! The Court: Then at least the Court may con-

[ider the statement of counsel for the IN'titinnn-

s being responsive to the question as to how nnu-li

ime you need. Can 3'ou conform to the require-

iients of the order in respect to the past i-eeonls

fy tomorrow morning.

Mr. Bogle: I could telephone to the eompass

djuster and ask them to come u]) licic with his

ecords now. I would like to make a little progress.

Mr. Sununers: Out of consideration for tlie

iifificulties into which the Petitioner finds itself

placed, and to avoid unnecessary waste of time of

he Court, I would suggest that the Court adjonrn

intil ten o'clock tomorrow moniing. 'IMiat motion

s made also for this reason, Your lloimr asked

rom the Claimants a trial memorandum, and we

vould like to comply with that i-equest of tlie Court,

rhat would give us some time in wliich to meet

liat desire of the Court.

i The Court: The Court is going to coutimic the

;natter of fixing the time. [T;'()]

i The Court: The Court is going to eontinue the

natter fixing this time until tomorrow's session.

i:t may be that at that time you may l)e in a better
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position to tell how long you think will be necessai

to reasonably supply it.

Mr. Bogle: Yes, I will be in a better positio

As far as the compass information is concerned, ;

I say, you have got to get it from the adjuste

We can get that at any time from him.

The Court: The Court further orders, throug

the granting of this portion of the applicatio

which Ihe Court did grant; that all claimants haT

the benefit of such discovery as the Court has oi

dered upon the application of the United State

The (Jourt denies at this time the motion for a

order requiring the production of documents, whic

was filed October 20, 1937, in all respects not alread

covered by the Court's order allowing in part tli

application for discovery.

Is there pending before the Court anything wit

respect to which the Court has not made a ruling

Mr. Ryan : Yes, I think so. The documents tha

were referred to by the two witnesses who are tect

nically now on the stand and demand for the pre

duction of which was made. I think that was sub|

mitted to Your Honor, was it nof?

The Court: Do opposing counsel wish to b^

heard on that"? '

Mr. Bogle: Only to this extent. I would no

want to be heard, but I would like to hear what thj

documents are that are demanded. [737] I

The Court: Do you have a notation ready o

those, Mr. Ryan, for the convenience of the Courj

and coimsel?
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Mr. Ryan: Yes, we have it here, but it was

opied down by Mr. Bogle in each instance when

,he demand was made, and also it is contained in

jhe daily transcript of the proceedings, a copy of

j\'hieh 1 am informed was delivered to Mr. Bogle

it eight o'clock last night.

I

The Court: I have seen mention of it made in

[he transcript which was furnished to the Court,

^)ut I did not mark the places, and so at this time

' do not know what they are.

Mr. Bogle: I got three notices, that is all, and

; am prepared to proceed to give that information.

;}ne was the voyage report of the commander from

'he time that he

The Court: (Interposing) Unless counsel for

he petitioner shows to the Court that there is some

•eason why the petitioner should not be ordered to

produce them at the next trial session of court,

'vhy, the Court will now dispose of the request.

Mr. Bogle : Well, I will have to check up what

he request is. The only request that I know of is

.vith reference to three matters, and I am prepared

by the witness who is technically on the stand now

to produce them.

The Court: Mr. Ryan, is there anything else to

^ule upon?

Mr. Ryan: I think not.

The Court: Mr. Wilson, will you resume the

stand, then?

Mr. Bogle: I think Mr. McKinstry was the one

crom [738] whom you made the demand, Mr. Ryan.
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The Court: There were two witnesses. Mr. W
son has already been excused from the stand, b

Mr. McKinstry has not. Strike out, Mr. Report(

^^hat I have said about Mr. Wilson. Will Mr. M
Kinstry resume the standi

MELVIN McKINSTRY,

resumed the stand for further examination.

The Court: Now, with reference to the doc

ments that you requested to be produced in co

nection with the cross-examination of Mr. M
Kinstry, you may proceed, Mr. Ryan.

Mr. Ryan: They were mostly directed to M

Wilson and were with reference to Mr. Wilson

testimony, but they bear on Mr. McKinstry becaiii;

he was acting in Mr. Wilson's stead.

Mr. Bogle: I might expedite it a little, M
Ryan, by saying that I understand the first noti<

was a demand for the reports from date of compa;

adjustment until the present date.

Mr. Ryan : I will read into the record the refe

ences that I made yesterday for the production
(j

documents during the examination of the witnessej

I am reading now from the transcript of the recor-

page 62, line 26, relative to petitioner's Exhibit

with respect to data concerning the personnel
;
pad

79, lines 1 to 5; 23 and 24, records of the adjus,

ments of the ''Denali" compasses; page 79, line ^

of the transcript of record
;
page 83, line 29, [73^i
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Testimony of Melvin McKinstry.)

;jid page 84, lines 1 and 2, the order putting the

'Denali" into commission; page 88 line 4, adver-

isements published of the " Denali 's" saihng dates,

nd so forth; page 88 of the transcript, line 8, no-

jices sent to shippers—notices of sailing dates
; page

Is, line 11 ;
page 94, line 10 ;

page 94, lines 19 and

fO, first, voyage reports since the compasses were

iidjusted and, second, the letters of conditious eon-

eming the voyage. I think it is somewhat in more

Retail in the record. Page 94 of the transcript, line

!), the abstracts of the log books; page 96, liues 1

md 3, and page 96, lines 8 to 11, lists of the charts

furnished to the ''Denali", and the records show-

^g such furnishing and the date; page 96 of the

iranscript, line 30, and page 97, lines 1 to 5, the

[lame; page 98 of the transcript, lines 4 to 12 and

'ines 24 and 25, list of winter sailings, 1933-1934

md 1934-1935; pages 104 and 105 of the transcript,

leviation books, azimuth books and the (»ld loj?

)ooks that were referred to there.

I

Mr. Court: Now, will you advise the Court what

l^ou wish produced in connection with the testi-

Inony of this witness?

I

Mr. Ryan: I would like those documents ])r(v

^uced that I have just read, that are described in

lletail on those pages and lines of the transcript.

Mr. Bogle: Your Honor has never ruled

The Court: (Interposing) Is there any reason

vhy they should not be produced "i

Mr. Bogle: I would have to go over the list. I

idmit that it is so confused with the motion to
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discover documents and the motion to produce tha

—well, I think [740] that most of them are in thi

other thing.

The Court: As I recall, Mr. Ryan, there an

about three things that you asked in connectioi

with the cross-examination of Mr. McKinstry, anc

also in connection with the cross-examination o;

Mr. Wilson. First—as I recall, there were abou

ihree kinds of documents or records which yoi

sought. I may be wrong. I am depending upon m}

recollection. Is not there identified in your mine

the classification of the records which you hav^;

already asked in connection with the cross-examina'

tion of witnesses that you wish to have them pro

duced?

Mr. Ryan: I just read them to you. These are!

the documents demanded in connection with the

testimony of these witnesses that were referred

to by these witnesses and that I demanded at the

time. I just read them into the record.

The Court: That was in so much detail that it

is as bad as having the record read.

Mr. Ryan : I was reading it from the record so,

that it would be readily available to Mr. Bogle, as;

Mr. Bogle has had a copy of that transcript since

yesterday evening.

Mr. Bogle : I have not. My office has.
j

Mr. Ryan : And I did not want to repeat every-

thing.
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The Court : Now, we have on the stand Mr. Mc-
:instry, and as I recall it he was being cross-

camined by you.

Mr. Ryan: Yes.

The Court: At the close of yesterday's session.

Mr. Ryan: Yes.

j

The Court : You may proceed with the cross-

pmination, [741] and if you desire at this time

ii) call attention to these documents or records

'hich you have asked for in connection with the

coss-examination of this witness, I will consider

: at the time.

Mr. Ryan: Yes.

Cross-Examination

(Continued)

•y Mr. Ryan

:

Q. Mr. McKinstry, the documents that I have

;ist described and which were referred to—and

hich were demanded in connection with the testi-

3iony of Mr. Wilson—have you any of those docu-

:ients here in court?

A. Just what documents are those ? That is not

• ear to me.

Q. The ones that I just read into the record.

A. I could not tell by what you read into the

:^cord what documents you were referring to.

Q. WeU, Iwill

A. (Interposing) There were only a few docu-

ments referred to when I was on the stand yester-

ay.
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Q. Well, I \^'ill show you a written list of wha

I just read into the record.

Mr. Bogle: It does not seem to me that we ar

going to make much progress in that way. He i

asking this witness on cross-examination if he ha

docmnents that he demanded of Mr. Wilson whei

he was on the stand.

The Court : Yes. That does not seem to me to bi

quite fair to this witness, Mr. Ryan. I wish yoi

would recall what you asked to be produced whei

you were examining this witness. [742]

Mr. Ryan: I only asked him on the stand—

J

only examined him on the stand five minutes whei

you adjourned last night.

The Court : All right. Then you did not ask foi

any documents in connection with the cross-exam

ination of this witness; is that right?

Mr. Ryan: That is right, as I understand it.

The Court: Well

Mr. Ryan: (Interposing) But, Your Honor,

this man acts in Mr. Wilson's stead when Mr. Wil-

son is away, and by coincidence that happened to,

be the case here at one of the important times, sol

that those documents, insofar as they bear on Mr.

Wilson's testimony, also bear on this man's testi-

mony.

The Court : Well, if you have not already during

the course of the cross-examination of this witness

asked that something be produced in connection

with your cross-examination of this witness, proceed
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vith your cross-examination now of this witness

yithout reference to those other things that you

deferred to.

Mr. Ryan: Yes, Your Honor.

Q. (By Mr. Ryan) There was an order issued,

ivas there not, putting the ''Denali" into conmiis-

|;ion for sailing on May 15, 1935, from Seattle for

ilaskan ports.

A. Under date of May 3rd.

Q. Under date of May 3rd?

A. Under date of May 3rd, 1935.

' Q. May 3, 1935?

A. Yes, sir.

Q. And before that—who issued that order?

[743]

A. I issued that order.

Q. And you signed it, did you?

A. With Mr. Wilson's name by my initials, yes,

lir.

Q. Is this petitioner's Exhibit 11 what you mean

)y that order, or is there another order?

' A. That is the letter or order, if you wish to

erm it that.

Q. Now, at that time had or had not—now, in

-^our testimony yesterday—strike out that other,

[n your testimony yesterday you said that when

^ou asked Mr. Murphy, the superintendent of mam-

enance, whether the "Denali" was in seaworthy

'^ondition in all respects for this saiUng on May 15th

le said that she would be. Now, I ask you did you
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ever receive information from Mr. Murphy that

the "Denali" was seaworthy in all respects for the

voyage on which she sailed on May 16, 1935?

A. Not that I recall, and that would not have

been necessary.

Q. In other words, you, as the acting manager

of the company, issued an order putting the '^Den-

ali" into service as an operating ship to load

cargo for shippers, and holding her out for pas-

sengers to go on, when you knew at the time that

you had no information that she was fit to go, and

the man to whom your company had delegated the

broadest authority in that respect liad, in answer

to a question by you with reference to her fitness

to go to sea—had not said that she was fit, but said

that some time in the future she would be. Is that

right ?

Mr. Bogle : I shall object to that as being argu-

mentative, and not a correct statement of fact or

of [744] this witness' testimony.

Mr. Ryan : I think that it is a correct statement.

The Court: The objection is overruled. He may

answer the question, if he can.

Mr. Bogle: Would you like to have the ques-

tion read, Mr. McKinstry?

The Witness: Yes, sir. It is rather involved.

Mr. Bogle: Will you read the question, Mr. Re-

porter ?

(Question read)

A. When I asked Mr. Murphy if the ship would

be ready to go, meaning in a seaworthy condition,
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t was not necessary that I ask him a second time

liter he told me that the ship would be ready to

^o on the date set. It was Mr. Murphy's responsi-

)ility then to see that the vessel was in a seaworthy

tondition, and it was not up to me to check on him

I second time.

Q. (By Mr. Ryan) And you didn't think it

.trange that Mr. Murphy did not tell you that the

;hip was all right and fit to go to sea?

A. Not a bit.

Q. You did not?

A. No.

Q. I see. You thought it was all right to order

ler to sea without knowing that, however?

A. Certainly. That was Mr. Murphy's respon-

;ibility, to see that the ship was seaworthy, and

f she had not been seaworthy he probably would

pve come back and said something, which he did

lot.

Q. But you never used any care to find out what

he subsequent [745] situation was, or whether he

'ver afterwards found out whether she was fit or

aot, isn't that right?

A. It was Mr. Murphy's entire responsibility

ifter the ship had been ordered into commission.

Q. In other words, you ordered her into com-

nission when you knew that Mr. Murphy did not

enow whether she was fit at that time or not, isn't

|hat right?

A. That was up to Mr. Murphy. He had two

veeks to get the ship into commission—seaworthy
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—if she was not, and it was not necessary that I

check with him again.

Q. Now, on this question of regular and irregu-

lar service, I call your attention to this order of

May 3, 1935, signed by you. Petitioner's Exhibit 11,

the last paragraph of which reads as follows, ''If

any of those addressed have any suggestions or

ideas as to how our freighters may be better utilized

in this regular freighter service, would be very

pleased to have you advise us". And then just above

that paragraph the ''Denali" is listed for regular

sailings on specific dates. Now, wasn't it your—

wasn't your testimony yesterday incorrect when

you said that the "Denali" was not being put in

regular sailings or regular service?

A. It was not incorrect.

Q. Will you please explain that order, then.

A. The testimony showed, I think, that on

freighter vessels naturally you have got to set some

date for the assembling of cargo. Now, this sched-

ule w^as set on May 15th. The vessel sailed May

16th, as frequently occurs in freighter vessels. They

are not operating on a schedule—on a positive

schedule like a passenger liner. It is not [746]

a question of life or death that it go upon the date

that she is set to go. She can go the next day or

two days afterwards.

Q. Now, what did you mean by these words,

''This regular freighter service"? It is in that

order signed by you.
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' A. The regular service may have been, if she

^ot out May 16th—the next trip out may have been

May 30th or May 31st.

I Q. Now, let us take—let us take it just as it

teomes here. ''S.S. Denali May 15th; S.S. Denah
June 29th; S.S. Denali July 27th; S.S. Denali

August 24th". Isn't that so?

A. So the letter says, yes, sir.

Q. Then what do you mean by your last state-

ment ?

I
A. I mean as I have testified, as we understand

this sort of a letter and as all our officials under-

stand it, as being approximately that date.

Q. AYhy did you use the words "regular serv-

ice", and give specific dates running through a

period of several months?

A. That is simply a matter of using language.

Q. It is not because of anything suggested to

you since this trial began?

Mr. Bogle: I object to counsel arguing

The Court: The objection will be

Mr. Ryan: I will withdraw that.

The Court: Very well. It is withdrawn.

Q. (By Mr. Ryan) What general instructions,

if any, or did you issue any general instructions

to masters of your vessels—your company? [747]

A. Did I personally?

Q. Did you or Mr. Wilson—I mean your supe-

rior ?

A. For myself, no.
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Q. Did Mr. Wilson?

A. Well, not as a rule. I have in mind that cir-

cular letter covering Mr. Murphy's duties was sent,

of course, to captains.

Q. What other instructions were issued by Mr.

Wilson to the masters of the vessels of the fleet-

general instructions?

A. I don't recall. Probably Mr. Wilson can best

testify to that.

Q. All right. Were other general instructions

issued to the masters of the vessels of the fleet other

than those issued imder Mr. Wilson's name?

A. I might presiune that some instructions were

issued by Mr. Tracy, and probably also by Mr.

Murphy.

Q. Where would those instructions be? Have

you that ?

A. No, I have not.

Q. They may be in the company's offices here?

A. Well, I presume that any instructions issued

w^ould be a part of the records.

Mr. Ryan: That is all.

The Court: Any redirect?

Mr. Bogle: Yes. [748]

Redirect Examination

By Mr. Bogle:

Q. (By Mr. Bogle) Mr. McKinstry, when you

were on the stand before there was offered in evi-

dence as Petitioner's Exhibit 10 a letter from Mr.

Baker to Mr. Wilson, and you were asked at that
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:iine to see if you could find the original of that

jetter, that being a copy. I will ask you if you have

bade a subsequent search, and if you have found

[he original of that letter?

I

A. Yes, sir. This morning I made a further

jjearch of the files and located the original letter

!)f May 1st, signed by Mr. Baker and addressed to

VCr. Wilson.

Mr. Bogle : I would like to substitute that, Your

plonor, for the copy.

The Court: Do I hear any objection? There

peing no objection, the request is granted, and the

petitioner may substitute the original for the copy

dready admitted and withdraw the copy. Is that

satisfactory, Mr. Ryan?
Mr. Ryan: That will be perfectly all right. I

vould like to look at the original, however.

;
The Court: Yes. Eliminating the clerk's nota-

tions on the exhibit received and substituting them

m the original that has been substituted therefor.

Mr. Bogle: I will let counsel compare the two

)efore I withdraw the copy.

Mr. Ryan: That is all.

': (Mr. Ryan compares the copy of the letter with

he original.)

The (^ourt: Now that it has been compared

counsel [749] has no objection to that being done

is previously mentioned by the Court?

Mr. Ryan: No.

Q. (By Mr. Bogle) Mr. McKinstry, did you

jonfer with Mr. Murphy before or after receipt of
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that letter marked Petitioner's Exhibit 10 with

reference to the readiness and the seaworthiness

of the ''Denali" for the May 15th trip?

A. Yes, sir.

Q. You did?

A. Yes, sir.

Q. Which was it I

A. What is that?

Q. When did you confer with Mr. Murphy as to

the seaworthiness and the readiness of the "Den-

ali''?

A. Upon receipt of this letter.

The Court : Referring to what exhibit ?

The Witness : Exhibit 10.

Mr. Bogle: Exhibit 10. ;

The Court: Very well.
'

Q. (By Mr. Bogle) And was that inquiry as

to her then state of readiness or whether she would

be ready for a May 15th sailing?

Mr. Ryan: That is objected to on the ground;

that that is not proper redirect examination. Thatf

very point was covered on direct examination. Thej

witness covered it both on direct and cross-examina-

tion and, further, this is more or less leading.

The Court: The objection is overruled.

The Witness: What is the question? [750] •

Mr. Bogle : Read it to him.

(Question read)

A. Well, of course I knew that she passed the

inspection by the United States Steamboat In-
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spectors. I simply asked Mr. Murphy if the '*Den-

ali" would be in shape—would be seaworthy to

leave approximately May 15th, knowing that

freighters were not on any ironclad schedule, and

that it depended upon the assembling of cargo and

the amount of time required to load the vessel.

j
The Court : That is sufficient. Propound another

(question.

Mr. Bogle: My notes would indicate, if Your

Honor please, that Mr. Ryan asked this particular

.witness for the

The Court: (Interposing) Mr. Bogle, T made

tthat direction to the witness as I thought that the

Iwitness was continuing to volimteer some informa-

tion not responsive to your question.

Mr. Bogle : I imderstood that. I was just about

to go over certain information which Mr. Ryan

[demanded. My records show, Mr. Ryan, that you

j

demanded of this witness the so-called winter sail-

ing schedules of 1933-1934 and 1934-1935.

Mr. Ryan : That was of Mr. Wilson.

Mr. Bogle : Well, have you any objection to

having it from this witness'?

Mr. Ryan: Well, I would like to keep that all

together. This man apparently had not authority

when Mr. Wilson was there.

Mr. Bogle: Very well. That is all. [751]

The Court : You may be excused.

Mr. Ryan : Just a minute, if Your Honor please.
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Recross Examination

By Mr. Ryan

:

Q. In view of that last question and answer I

would like to ask you this, Mr. McKinstry. You

have just referred to a schedule of sailings of the

freighters sent out to shippers. Did you send those

out?

A. No, sir.

Q. Did you have anything to do with sending

them out?

A. No, sir.

Q. Then how do you know anything about the

dates that were on there—whether they were fixed

or not, or whether the shippers were promised a

certain date of sailing, or not?

A. I never testified that the shippers were prom-

ised any

Q. (Interposing) I see,

A. (Continuing) any date of shipment.

Q. You don't know anything about that of your

own knowledge at all?

A. I don't know anything about what of my

own knowledge?

Q. "Whether or not those schedules as sent out

by somebody else in the office were fixed dates

which had been agreed with the shippers of the

cargo or not ; do you ?

A. No, I do not.

Q. You do not?

A. No.
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Q. Do you know the extent of the United States

Inspectors investigation—inspection of a vessel?

[752]

A. No. It was not even within my jurisdiction

to know.

Q. It does not cover navigation equipment at

all, does it, or whether the compasses have been ad-

justed, or whether there has been any swinging

of them, does it?

Mr. Bogle: He said that he didn't know. It is

useless to proceed with that question.

i The Court : I think the cross-examination is not

proper in view of his answer when he said that

he didn't know anything about the scope of it.

Q. (By Mr. Ryan) Well, if you don't know

anything about the scope of it, why did you rely on

it to any extent?

Mr. Bogle : I submit that that is argumentative,

Your Honor.

I

The Court: The objection is sustained. You

may step down now, Mr. McKinstry. Call your next

witness.

(Witness excused)

The Court: Do you wish to recall Mr. Wilson

so as to finish his cross-examination?

Mr. Ryan: If counsel is producing those docu-

ments that he had, I would like to have those docu-

ments and examine them a little, and then cross-
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examine Mr. Wilson, but handing me the witness

at the same time that the documents are given to me

in a bunch is going to delay the examination be-

cause I will have to have the documents and exam-

ine them first. Have you the documents?

Mr. Bogle: I have some of them.

The Court: Let Mr. Wilson be called to the

stand. [753]

THOMAS B. WILSON,

recalled as a witness on behalf of Petitioner, hav-

ing been previously duly sworn, testified as follows:

The Witness: Your Honor, I would like to cor-

rect one of my answers that I gave yesterday.

The Court: Just a moment. Counsel on both

sides will give attention. The witness has requested

the correction of an answer which he gave yester-

day. The Court now gives that leave, and you can

speak of it now, Mr. Wilson.

The Witness: I was asked yesterday where the

log books and azimuth books were filed. That is

pretty remote fi'om my duties and attention as vice-

president and general manager. I made the state-

ment, as I remember, that I believed that they were

filed in the dock office of the transportation depart-

ment. I checked that up last night, not realizing

that I didn't know positively, and I find that in-

variably they have always been filed aboard ship

as to all ships. That was followed by the question

as to where were the deviation cards filed, and I
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iiaid that I didn't know. I think Your Honor will

•ecall that as you helped me to straighten out m\'

Answer. That was all.

Mr. Ryan: Well, if the Court please, in view

)f the fact that the witness in substance is saying

low that he does not know, and it is something that

36 has acquired by hearsay, I prefer that those

'acts be shown by proper witnesses who have knowl-

edge. I mean, that I do not object to his testimony

)f saying that he did not know or he does not know.

The Court: There seems to be nothing before

,che [754] Court by your statement, Mr. Ryan.

Mr. Ryan: Well, I move to strike out the part

3f the answ^er which is based purely on hearsay

acquired by the witness since he was on the stand

yesterday afternoon.

The Court : You may inquire, if you wish. The

iCourt is unable to grant the motion so far as now

appears before the Court. You may cross-examine

him touching the source of his information which

.3nables him to so correct his answer.

Cross-Examination

(Continued)

By Mr. Ryan

:

Q. Who told you that this—about this last night

that you did not know about yesterday afternoon

when you were examined*?

A. I checked that with the

Q. (Interposing) Who did you ask"?
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A. I checked that with the superintendent of

operations.

Q. You asked him and then he told you, is that

it?

A. Yes, sir.

Mr. Ryan : I now move to strike out the answer

on the ground of hearsay.

Q. (By Mr. Ryan) And that is what you base

the change on?

A. Yes. He is the man in charge of that.

Q. Have you any knowledge of yourself on that

subject—any personal knowledge of your own"?

A. No, I didn't go and examine the record

rooms, if that is what you mean, but I do recall

now that I have seen these [755] old log books on

the ships, filed in the bottom of the chart rooins

there in the cabinet.

Mr. Ryan: Naturally, I have not any objection

to the witness changing today any testimony that

he gave yesterday when he thought that he knew

and then later found out that he did not know. In

other words, he can come in now and say, "I didn't

know", and ''I don't know". But all that I object

to, and what I move to strike out now is that part

of his answer

The Court : (Interposing) Any part of the an-

swer based upon what the superintendent told him

is stricken.

Mr. Long: I would like to be heard on that. I

think the general manager of a company is entitled

to inquire of his employee.
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The Court : There are other parts of the answer

hich explained and modified the answer which the

litness gave yesterday, and that part of the record

lay now stand. Any further cross-examination of

lis witness?

Q. (By Mr. Ryan) I ask you now to produce

le documents that I demanded of you yesterday

fternoon.

! A. Well, I recall that you demanded the winter

3hedules for the years 1933 and 1934 which I

cated were checked separately. I have them here

) hand to you (handing documents to Mr. Ryan).

The Court : I will give you an opportunity now,

[r. Ryan, to inspect those dociunents.

Mr. Ryan: Yes, Your Honor. Well, there are

uite a few others as well.

The Court : Very well. [756]

Q. (By Mr. Ryan) Will you produce the other

ocuments ?

Mr. Bogle : I would like to have those marked

3 that we can proceed in an orderly fashion.

;

Mr. Ryan: Well, I just did not want to encum-

jer the record wdth a lot of imnecessarv^ things. We
"lay not want to

' The Court : (Interposing) Let the record show

bat the records will be hereafter accounted for and

ientified, and if you wish to withdraw them later,

'ou may do so.

Mr. Bogle : Could not they be marked for identi-

cation so that they will be in the custody of the

lerk as a part of the record?
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Mr. Ryan: I ask that all documents that he

produces now be marked as Claimants' Exhibit 1

for identification. I just did not want to have to

make

The Court : (Interposing) They will be marked

as Claimants' A-1 for identification.

(Documents marked for identification

Claimants' Exhibit A-1.)

The Witness: The next documents that I re-

called you asked me for were a voyage or com-

mander's report, a copy of which I stated came to

me. I have them in my hand, ready to deliver them

to you, begiiming with the voyage starting July 21,

1933, which is the one preceding the compass ad-

justment—or succeeding, rather—after the compass

adjustment, and up to the last voyage in 1934.

Mr. Bogle: May we have those marked?

Mr. Ryan: They are all being marked as one

exhibit. [757]

The Court: Now, does the clerk have them alH

The Clerk: I haven't got those.

The Court: Mr. Bogle, will you and Mr. Ryan

see that all which have been mentioned and deliv-

ered by the witness or through the witness' hands

be gotten together?

Mr. Ryan : Yes. They are all being kept right

here, and they will all be marked Claimants' A-1

for identification.

The Court : You should not leave it to the clerk

10 get them together. They should be gotten to-

gether by you and handed to the clerk.
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Mr. Ryan: Yes, Your Honor.

Mr. Bogle: Now, how about this one (handing

ocument to witness) ?

. The Witness : This is a statement of the charts

rdered for the Steamship ^'Denali".

Mr. Ryan: That will go in the same exhibit.

Mr. Bogle: That is the only record that I have

f your demands, Mr. Ryan. If the reporter will

ive me a transcript of the additional demands that

on read off—read off today, and I think they are

iroper, I will submit them in the morning, or if

ley are not, I will argue the matter to the Court,

^he Court has never ruled on any of these demands,

^he Court reserved the ruling until after this hear-

ng on this matter of discovery.

The Court: Yes.

Mr. Ryan: I made no demand today. I merely

eferred to the pages and lines in the record where

made demand in the record, and you have had

hat record since [758] eight o'clock last night.

Mr. Bogle: I have not had it. There is no use

aying that. At eight o'clock last night I was at

lome.

The Court: I do not like these side remarks.

3oth counsel appreciate the wisdom of counsel mak-

'ng their remarks to the Court insofar as advising

he Court with respect to their objections and mak-

ng rulings thereon, but side remarks are conducive

.f delay and will do no good. For that reason both
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counsel will kindly refrain from doing that in thi

future.

Mr. Bogle: I will get, if Your Honor please

from the record the additional demands made bj

counsel, and insofar as we can we will try to supph

them.

The Court: Yes, I think that is desirable.

Mr. Bogle : And have a ruling on them if we dc

not think that they are proper.

Mr. Ryan: That would mean that this witness

would have to be held by Court order until they are

produced then.

The Court: Well, can you proceed now with

any examination?

Mr. Ryan: I can examine him on these three

that have just been produced.

The Court: Will you do that, if you please!

Mr. Ryan: Yes.

Q. (By Mr. Ryan) When was this list of charts

prepared that you have just handed me?

A. I don't know.

Q. Well, it has obviously just been typed out,

hasn't it, [759] look at it. (Handing documents^

to witness)

A. I see it is typed.

Q. Yes, but is it not a new copy—practically!

new typewriting?
|

A. It appears to be. It is a list of charts.

Q. Well, where are the records of your company
j

showing the charts that w^ere supplied to the "Den-
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jji", and the dates on which they were supphed,

j!id the numbers ?

A. I presume that is taken from Mr. Murphy's

accords.

I Q. I see. It is something taken from the records,

i\id not the records themselves?

i

A. I don't know.

;Mr. Ryan: Well, I asked for the records tliem-

f'lves.

Mr. Bogle : You asked for a list of charts fui--

ished the "Denali". Now, this witness, as T said

; the time, had no jurisdiction over them, but coiui-

{jil insisted upon the demand. I admit that this

Witness did not prepare the statement, as it does

|)t come under his jurisdiction. It merely empha-

ses the difficulty that I have been trying to point

^t.

I

The Court: You may make further inquiry and

je Court will rule upon it then.

I

Mr. Ryan : I earnestly press that particular de-

iand.

The Court : At this particular time ?

Mr. Ryan : No, not at this particular time.

The Court : You may proceed. Perhaps co-coun-

|1 will help you in keeping track of the iusuflfi-

ency of the production or offer.

I Q. (By Mr. Ryan) This list of charts that you

jave handed me refers to N. W. invoices of various

.jumbers, does it not? [760]

A. Yes, I observe that.
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Q. I ask you to produce those invoices.

A. I have not them to produce.

Q. It also refers to Req. certain numbers. Whai

does that mean?

A. Well, my guess is that that means requisi

tiun, if you want my guess.

Q. I ask you to produce them.

A. I haven't got them.

Mr. Ryan: If the Court please, I ask that the

petitioner produce those invoices and requisitions

as referred to on this list that has just been pre-

pared, and I also ask that the dates on which these

various charts were supplied be given. That is

what I want to get at, is the charts which were ac-

tually on board the '^Denali" when she sailed on

May 16, 1935, on this voyage, and the dates on

which each of those charts were supplied, and the

number of the charts. I want—that is what

[761]

Q. (By Mr. Ryan) Do you know whether all

of these charts were on board the "Denali" when

she sailed, or not, of your own knowledge?

A. No. I made that clear the other day. I do

not believe you could expect me, as vice-president,!

to be checking the charts on the various ships that

were sailing, when that amounted to one hundred

and fifty odd voyages in a year.

Q. But you did not personally prepare this list,

did you?

A. No, sir.
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Q. Are those records in existence?

A. I cannot answer ; I do not know.

Q. Well, they must be or this couldn't be pre-

iired, isn't that so?

A. I do not know.

Q. Well, you testified a little while ago that this

^as evidently prepared from the records of the

ompany, isn't that right?

[A. Prepared from some records, but I do not

how what records you particularly refer to.

I Q. I say, you do not know where this list was

]:'epared, or Avhat it was prepared from what you

ist produced in response to my demand?

'A. It was prepared in the maintenance depart-

ment, but from what I cannot tell you.

Q. Those invoices that are referred to, they

^uld be in what department of your company?

I

A. They would be in the maintenance depart-

ment.

Q. And these requisitions would be in what

apartment, that are referred to? [762]

A. In the same department, because questions

i charts came in that department.

Mr. Ryan: I will ask that they be produced.

The Court : Counsel for the Claimants is call-

ig upon the Petitioner, as I understand, to pro-

uce those.

Mr. Ryan : Yes, Your Honor. Now, just so we

ill narrow this and confine it to just what is mate-

ial here, what I want is the list of the charts
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,

which were actually on board the '^Denali" wh(!

she sailed on May 16, 1935, the numbers of each >

those charts, the date on which they were supplie

and the company's record showing that date, ar

the invoice showing that date. None of those thin[;

is in this.

Mr. Bogle : It is on there, Mr. Ryan.

Mr. Ryan: The witness says he has no know;

edge on the subject at all.

Mr. Bogle: I admit that it is not proper]

proven.
,

The Court: The Court is going to leave a litt:

time for the consideration of the Petitioner's obje(

tions, if any, to these various matters where com

sel for the Claimants have demanded that certai.

things be produced, in the course of his crosi

examination, and you may be excused from th

stand at this time, Mr. Wilson.

(Witness excused.)

The Court: Now, gentlemen, do you have an

suggestions ?

Mr. Ryan: May I examine this exhibit for

moment %

Mr. Bogle: I would prefer that the exhibit

remain here.

The Court : You will have leave, in view of thj

objection [763] of counsel, to go into the Clerk'
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fice during legal hours and examine them there,

iiless you can get opposing counsel to waive the

(i)jection to taking them out.

Mr. Ryan: They have not been filed yet, just

I'arked for identification. I was trying to intoi--

cpt the marking of the exhibits until we could

]|ok at them over night. Will you agree that we

lay examine them overnight ? There is a lot of fine

jfint on here.

' Mr. Bogle : You can examine the exhibit in half

a hour.

I

Mr. Ryan: I can assure you that I could not

iossibly read this in half an hour. Would you con-

»nt that w^e look at it overnight?

jMr. Bogle: I would prefer that it remain in

lie custody of the Court.

The Court : The exhibits being now in the cus-

")dy of the Court, having been marked for identi-

ication, they will have to remain in the custody

I the Clerk, unless some arrangement can l)o luu-

jially agreed upon.

Mr. Ryan: If the Court please, is a document

'hich is only marked for identification a document

i'hich is on file?

The Court: The Court doesn't wish to order

aeir removal or withdrawal by one counsel over

ae opposition of opposing counsel.

. Mr. Ryan: Yes, Your Honor.

• The Court: That will be true of any exhil)it,

whether identified or admitted. Now, gentlemen,

^hat is it that Claimants' counsel has demanded the
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production of in connection with the cross-examin{:

tion which has been objected to by counsel for tb

Petitioner'? The Court will [764] dispose of thos

questions now,
^ demands for production made i

the course of the examination of witnesses.

Mr. Bogle : I think there is only one thing tha

we can do, Your Honor, and that is to go throug

the record and find out what the demands are.

The Court: You have produced certain things,

Mr. Bogle. Are there any other documents of rec:

ord that have been demanded in the course of th

examination of witnesses that have not been sup

plied?

Mr. Ryan : Oh, yes, Your Honor ; most of then

have not been supplied. Only three have been sup

plied of this whole list that I read in the record. '>

The Court: Are you prepared to present thai

now, or do you wish to look further to see what eb

you need, if anything?

Mr. Ryan: I need these things that I have de

manded. Most of these things are not covered, evei

indirectly, by any of these motions to produce:

These are documents referred to by the witness oi

the stand.

The Court : What is the next one that has no

been produced, that you have demanded in tli(

course of your examination?

Mr. Ryan: Page 88 of the record, line 4, th(

advertisements published of the ''Denali" sailing

date.

Mr. Bogle : I cannot hear you.
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Mr. Ryan: The advertisement pnblishod of the

'Denali'' sailing date.

;The Court: You mean their orioinal eo])y as

]Hnted in the newspapers?

,Mr. Ryan: Yes, the one they sent out, held out

I shippers and passengers as to the sailing date.

[765]

The Court: Have you any objection to supply-

j|g that if it is now in your possession, Mr. Bogle?

' Mr. Bogle : I can say very definitely. Your

Zonor, that it is not in our possession, an adver-

lisement in a daily newspaper. The only place it

ould be obtained would be from the newspaper

lies, which are accessible to them.

The Court: Opposing counsel advises that the

Jetitioner is unable to comply with that demand

) produce, made in the course of the trial. That

•lables counsel for the Claimants to offer secondary

«7idence, I assmne. Does that meet your situation?

! Mr. Ryan: I think so. Your Honor, except that

] think the traffic department of the company must

;ave this. I think Mr. Bogle must be in error on

:iat.

I

The Court: On the showing made the Petitioner

i discharged from further obligation imtil you

Iring to the attention of the Court some informa-

lon that is contrary to that given by counsel for the

Petitioner.

;
Mr. Ryan: All right. Now, on page 88 of the

^cord, line 8, the notices sent out by Petitioner to

le shippers of cargo, together with the published
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notices of sailing dates, the copies sent out from

the Petitioner's office.

The Court: Notices to shippers of whatl

Mr. Ryan: Of the sailing dates. Certainly, they

have their office copies of those notices that they'

sent out to the shippers of cargo with reference to,

the sailing date of the "Denali" on May 15, 1935.;

The Court: Has coimsel for the Petitioner any,

objection to producing those? i

Mr. Bogle: I have no objection to producing

them, but I do [766] think that it is an improper

demand, when the man from the executive depart-

ment has testified that he had nothing to do with^

that, and never saw any such thing. If there is any'

such thing in existence it would come from the traf-

fic department. If Your Honor thinks it has any!

materiality at all we will bring the man from thei

traffic department.
|

The Court : The Court directs that they be pro-

duced if they are now in the possession of the Peti-

tioner, anywhere in the possession of the Petitioner.
\

Mr. Ryan : Page 94, line 8, the abstracts of the

;

log books that the witness testified were sent hy

the masters of the vessels to the Petitioner.
\

Mr. Bogle : That has been produced.

Mr. Ryan: Abstracts of log books, I said; not

the voyage reports.

Mr. Bogle : There is no such thing. Could I put

Mr. Wilson back on the stand to clear this thing

up? My recollection is that he testified that this

was the only report he had, or that was ever made,

was the reports of the commanders.



vs. Alaska Steamship Co. 7J5

The Court: The log books, all log Ixwks niate-

ral to this action, have been ordered discovoT'od,

hven't they?

jMr. Bogle: Yes, Your Honor.

;The Court: And abstracts from those log hooks,

cj summaries from the log books, if they are in

e istence ?

Mr. Ryan: They are documents turned in to tlic

cmpany by the masters.

Mr. Bogle: I think what Mr. Ryan has in mind

ii this ; he anticipates that we are going to prove,

c attempt to [767] prove, that the log books were

Ist, and if there were any other records, such as

ci abstract, he wants them.

The Court : If those are in the possession of the

Jetitioner they will be forthwith produced, or as

s;on as possible during the course of the trial.

Mr. Ryan: I think this with reference to the

ciarts, that I have covered that matter by the de-

land I made on the record. I want the petitioner's

records showing all the charts which were on board

t.e "Denali" on May 16, 1935, inchiding the miiii-

|r of each chart and the date on which each chart

'las supplied to the vessel.

I The Court: That is, a list of those charts?

Mr. Ryan : No ; I would like their records show-

iiLg the delivery of those charts to the vessel, and

lie dates on which they were delivered. Those mat-

Irs would be in existence and in their possession.

also ask for the invoices showing the dates and

,ie numbers of the charts as delivered.
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Mr. Bogle : I submit, Your Honor-
Mr. Ryan: (Interposing) Now, on page 96 c

the record, when the witness was on the stand

—

The Court: Which one; which witness?

Mr. Ryan: Mr. Wilson. ''The list of chart

supplied to the steamship 'Denali' in May, 1935, oi

her being ordered to sea, and the records of th

company showing that those were the charts deliv

ered to the ship by Mr. Murphy, or some othe;

person."

The Court: The witness said he personally

didn't have them—isn't that what he said?

Mr. Bogle : That is correct. [768]

Mr. Ryan: Yes.

The Court: But you called upon him and thi

Petitioner to produce them.
\

Mr. Ryan: That is right.
!

Mr. Bogle: Not only that, but produce them

together with the nvunber aboard the "Denali"

Now, obviously, this witness, who says he doesn'1

have the log, and we cannot produce the log—w(

could produce the charts from another departmentj

but the number of them that were aboard cannot:

come from this witness.

The Court: The fact that some were on boardl

may be fairly said to have been a part of the sub-

ject matter or inquiry of this witness.

Mr. Bogle: We have given them a list, Yoiirj

Honor.

The Court : Advise the Petitioner what Ust there

IS besides the list that you wish.
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Mr. Ryan: As I said, the demand I made was

i\ the records of the company showino- flmt those

Aiere the charts delivered to the ship hy Mr. Murphy

(j" some other person. In other words, here we have

jlship sailing, and she had a set of charts on hoard,

t'iid I want to know what were the mmihers of those

(iarts, when they were supplied to that ship, and

\ere they on board.

I

The Court : The Petitioner is ordered to produce

liose, and that information, as early as possible;

prticularly, company records showing that the

(larts on board were those that were on boai-d, with

lie other details as to those particular charts.

iMr. Bogle: If Your Honor please, that takes

(bal testimony.

'The Court: The order will stand. [769]

IMr. Ryan: Now, pages 104 and 105 of the roc-

H, the deviation books, azimuth books, niid «>1<1 l<>ir

l')oks. Your Honor's other order covers tlint, as

J recall it, the deviation books and the azimuth

boks.

: The Court : The only question undetermined by

|e Court in that connection is the fixing of the

i;me in which they have to perform the order.

: Mr. Ryan: Yes; that is right. Your Honor.

The Court : So you are eliminating that at this

me.

Mr. Ryan : Yes.

I

The Court: I will ask counsel in the case to re-

iind itle at the beginning of tomorrow's session of

lie further question of fixing the time for comply-

ig with the order for discovery.
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Mr. Ryan: On page 93 of the transcript of re

ord there is an answer there of the witness, M]

"Wilson testifying:

**A. Yes; they rendered their regular vo

age reports, and also gave me a letter dire

on any conditions surrounding their voyag

matters of operating or traffic interest."

I demanded the production of those letters.

The Court: Voyages?
i

Mr. Ryan : He has produced three here that Ij

calls voyage reports today. He says they also gav

him a letter, direct.

The Court: Whose letters?
i

Mr. Ryan: Those were letters from the mastei

of the vessels to Mr. Wilson, the traffic departmen

or to the Petitioner—any officer of the Petitione.

as to conditions surrounding the voyage, ** matter;

of operating [770] or traffic interest."

Mr. Bogle: May I get that. Your Honor? As

imderstand, there were no letters written

The Court: The mtness did not mention an

letter.

Mr. Ryan: Yes, Your Honor. I have read hi

testimony. This is his testimony, page 93 of th

transcript.

The Court : What was the question ?

Mr. Ryan: "Did you get any other written re

ports from the masters with reference to the opera

tion of the vessels, other than those abstracts of tb

logs, in the ordinary course?"

The Court: Is that a generalization question

or is it in the plural ?
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Mr. Ryan: "Did you get any other written re-

)rts from the masters with reference to the oper-

sion of the vessels, other than those abstracts of the

Igs, in the ordinary course?"

The answer to that was: "Yes; they lendered

t|eir regular voyage reports".

You see, first was the abstract of the log, and

ten voyage reports, and then he says "and also

^live me a letter direct on any conditions surround-

ig their voyage, matters of operating or traffic

interest." Then the next question was "With whom
\iould they be filed?" And the answer was "With

ije. They came directly to me." I ask that they

Iji produced. Then Mr. Bogle said "You mean for

tiis vessel?" And I said "With reference to the

'penali', was." That is what I want.

I

Mr. Bogle: With is the limitation upon that

(iimand ?

I

The Court: With reference to the "Denali"?

[771]

Mr. Bogle: Couldn't I have a limitation of period,

whether it is ten years or one year? I suppose it

^lould be in the same limitation upon the voyage re-

ports ?

[The Court: You mean the last voyage of the "De-

iLli", the one on which she was when she stranded?

[Mr. Ryan: Wouldn't it be a good idea, as long as

ie last adjustment was in July, 1933, any letter

liat the master thought impoi-tant enough to write

i>
the vice-president of the company after July,

:!)33? I should think that would be quite relevant.
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The Court: Is there any objection to furnishtn

any such letters that can be found?

Mr. Bogle: None at all, Your Honor.

The Court: Very well. Produce those at the bi

ginning of 1933.

Mr. Ryan: This last witness, Mr. McKinstry, ha

produced a letter referring to putting the "DenaU,

in commission. Mr. Wilson said there was an orde

putting the "Denali" in commission, but I do nc;

know whether Mr. Wilson would say that this lettei

was the order, or whether there was some othe

document. He probably would say the same thin,;

Mr. McKinstry said, but I do not know that of m;;

own knowledge.

Mr. Bogle: What was your demand?

Mr. Ryan : I demanded that he produce the orde:

putting the *'Denali" into commission, if there i;i

any such order other than this letter that Mr

McKinstry produced. If there is, I would like t(

have it.

The Court: How do you classify that? !

Mr. Ryan : As the order of the Petitioner putting

the "Denali" into commission for this voyage. [772_

The Court: Mr. McKinstry said there wasn't anj

other, didn 't he ?

Mr. Ryan: No; he said that this letter that lif

wrote and signed with Mr. Wilson's name was tk

order, but Mr. Wilson never identified it in thai

way, and there might be another.

The Court : What is the date of the letter in evi-

dence ?
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Mr. Ryan : That would be May 3, 1935.

The Court: And what is the exhibit number?

Mr. Ryan: Petitioner's Exhibit No. 10.

;The Court: The Petitioner will produce any other

icords relating to that subject that may be in its

pssession; anything that relates to the subject of

pacing the "Denali" in commission, or into service,

i May, 1935, other than Petitioner's Exhibit No. 10.

; Mr. Ryan : On page 79 of the record I asked them

t; produce the records of the company showing the

djustment of compasses on the "Denali". I think

tat is covered by Your Honor's order on the other,

lerely reserving the time, the question of time as

t when they should be produced, so I do not press

fiat now.

i The Court : Very well. That is left m abeyance at

fds time.

Mr. Ryan: Page 62 of the record, I demanded

lie records showing authority of the various officers

nd the duties of the personnel of the company

inder this organization that had been set up by this

witness. Mr. Bogle stated this morning that he had

lb objection to producing the corporate by-laws and

ume other documents, but I am making a demand

L that, and I would like to have it. Those duties

ould be defined in some writing. For [773] in-

;:ance, if you set up an organization and add differ-

at departments

The Court: (Interposing) You will have to be

lore specific than that, in view of the Court's rul-

ig on the application for discovery, and having al-
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lowed that item in that application. The Court is nc'

going to rule upon anything now unless it is mad

very much more specific.

Mr. Ryan: I will make it as specific as I can, b(

cause I think it is something in addition to what i

covered by the other matter, Your Honor.

The Court: The circumstances under which i

arose, and your knowledge of it, as developed in th

,

testimony. i

Mr. Ryan: Here is what I have in mind; the wit

ness on the stand, Mr. Wilson, has testified that h

re-organized the company and set up a new set-up

changing and defining the duties of the various offi

cers of the company, right throughout. He has pro

duced one letter that was w^ritten to Mr. Murphy

defining his duties, and I would like any othei!

letters.

The Court: Did he say there were some others? :

Mr. Bogle: May I reply to that?

Mr. Ryan : There must be some other letters, bui

I do not say there were any other letters, bui

whether he said there were some others or not ]

want to be sure. I know positively that he did nol

say there were no other letters.

The Court: You will have to stand on what the

Court has ordered in respect to discovery until jov

are able to advise the Court of something arising in

connection [774] with the testimony, something defi-

nite that you are entitled to.

Mr. Ryan : Those letters sent out by this witness,

Wilson, to the various officers of the company, de-
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jiing their duties, during the time that he was vice-

jresident and general manager.

I

The Court : As to anything you have advised the

'jourt of, your further demand is denied.

!
Mr. Ryan: I think that is all, Your Honor.

The Court : At this point the Court is adjourned

intil ten o'clock A. M. tomorrow morning.

(Whereupon an adjournment was taken until

October 21, 1937, at the hour of 10:00 o'clock

A. M.) [775]

October 21, 1937,

10:00 O'clock A. M.

The Court : You may proceed with the trial of the

use.

Mr. Summers: If Your Honor please, as I under-

hand it Your Honor expressed a desire to be re-

dnded this morning to take up first the matter of

me in connection with the production.

Mr. Bogle : That is right.

I
The Court : Mr. Bogle, do you have some idea on

lat to advise the Court of at this time?

' Mr. Bogle : Yes. I am advised that probably the

liajor portion of the information called for by the

pplication for discovery will be available today,

'nd I am sure that all of it will be available either

omorrow or not later than Monday, or Tuesday,

,7hich is the court day.

The Court: If the Court gave you until Tuesday

s the maximum would you be willing to supply it

>iece-meal in the meantime, such of it as becomes

vailable before then?
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Mr. Bogle: Yes, Your Honor. Some of it will;

come out in the evidence before then.

The Court: And you would be quite agreeable tc

furnishing such of it as comes within your power

to do so in the meantime, as early as you can?

Mr. Bogle: Yes, Your Honor. I am just a little

concerned about No. 4, just how to proceed under

it. That is in regard to records in the hands of inde-

pendent compass adjusters. I would like to see if,

Mr. Ryan, Mr. Summers and Mr. Dennis and I can

agree on some procedure to comply [265] with that.

The Court: I think, counsel, that the Court will

consider that.

Mr. Bogle : The information in the hands of the

adjuster with reference to the compasses of the

*'Denali" is contained in one book, a little office rec-

ord book in which they keep all their compass ad-;

justments in regular daily order. In that book they

will have not only this adjustment of the *'DenaH"

but they will have probably a hundred or more rec-

ords as to adjustments on other ships. Naturally,

that is the only record they have.

The Court: Who is ''they"?

Mr. Bogle : The compass adjuster, the Northwest

Instrument Company. They are rather reluctant to

have that leave their possession. The suggestion was

made that in company with Mr. Ryan or Mr.

Summers that we go down and look at the record so

far as it pertains to the ' * Denali '

', or we could have

them make a photostatic copy of whatever informa-

tion is contained in the book which in their judg-
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merit has a bearing on this matter, so that the com-

pany may retain its original records, which they

advise me is the only record they have of possibly

a hundred ditferent adjustments.

I

The Court : Involving vessels not only of the

Alaska Steamship Company, but any vessels of their

customers ?

Mr. Bogle : That is right.

Mr. Ryan : It is quite a small book, is it not?

Mr. Bogle: It is a little book, about that size

(illustrating).

J

Mr. Ryan : If it is just a small book [777]

The Court : It is a question of a concern not now

(before this Court with any process being interfered

|v^dth respecting records which are of no concern in

this lawsuit.

j
Mr. Ryan : All we want, of course, is what relates

to the matter in issue here. Not having seen the rec-

ords I am at a little loss to state how it can be done.

In view of the fact that it is contained in small

books I would suggest that it is perfectly easy, in

view of the fact that they relate to a long period, to

produce them here and have Your Honor look at

ithem.

I
The Court : Will you try to make your remarks

'responsive to the suggestion of counsel. Coimsel

made a definite suggestion, and I will ask the re-

' porter to read it. (Record read.)

Mr. Ryan : I am perfectly Avilling to go down with

someone to assist me, and Mr. Bogle, and look at

the records they have, and do everything I can to
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see to it that it is all produced here, all that is rela-

tive to the "Denali" during the time specified. I will

do everything I can to expedite the matter, such

as having photostatic copies made to substitute for

the originals.

Mr. Bogle: I would suggest, Your Honor, that we

leave that matter until this noon, and we will then

call upon the compass adjuster and see if we can

work that out. ;

Mr. Eyan: That will be done when?—Today?
;

Mr. Bogle : We will be very glad to.

Mr. Eyan : And before you take any testimony, of

course, about the compasses?

Mr. Bogle : Well, I cannot promise that.

Mr. Eyan : Well, that is the point. We w^ant those

records [778] before we go into the question of com-;

pass adjustment.
I

The Court: Mr. Eyan, the Court cannot stop the

proceedings. We wdll just have to do the best we

can. I will bear with counsel for Claimants in re-

spect to any matter involving the compasses that

may turn around their opportunity of seeing those!

records. As I understand it, you gentlemen are going

to see about that during the noon recess.

Mr. Eyan: Yes. Is that agreeable to you?

Mr. Bogle : Yes, that is right.

The Court: Then as I understand it the Petitioner

is given until Tuesday at ten o 'clock in the forenoon

;

to comply with the order allowing the discovery as

stated yesterday, upon the understanding that the

Petitioner, as occasion permits the Petitioner to do
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30, will supply so much of the information as may

be available before that time, and the Petitioner will

3xercise diligence in trying to supply the informa-

tion as fast as it can before that time.

Mr. Bogle : Yes, Your Honor. I would like to take

ap now and see if we can dispose of the specific de-

mands which were enumerated last night. I will have

to do that by putting Mr. McKinstry on the stand.

The Court : Mr. McKinstry will resume the stand,

he having been previously sworn.

M. McKINSTRY,

recalled as a Avitness on behalf of Petitioner, testi-

ified as follows :

I

Direct Examination [779]

By Mr. Bogle

:

I

Q. Mr. McKinstry, demand was made for the

advertisement of the sailing of the "Denali", the

: sailing date. Have you made an investigation and

search of the records to see what you could find m

that respect?

A. I have.

Q. What did you find?

A. I found that there was no particular adver-

tisement or schedule mailed to shippers.

Mr. Ryan: If the Court please, may I suggest at

this time that this is obviously hearsay testimony,

information acquired by this man since yesterday

i afternoon from somebody else. He testified yester-
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(Testimony of M. McKinstry.)

day that he knew nothing about these notices and

had nothing at all to do with issuing them.

The Court : I imderstand that this witness has

made a search in the records of the company to try

to comply with the demand to produce, and that he

is responding and advising the Court of his efforts;

to comply with that demand.

Mr. Ryan : Yes, Your Honor, but if he had

:

nothing at all to do with sending them out, or that

sort of thing—the man to call about it would be the

man in charge of that.

The Court: The objection is overruled. The Court

wdll hear what the witness has to say.

The Witness: No particular advertisements were

sent out in the case of a freighter or irregular

schedules, freighter schedules. It was the customary

practice, and to the best of my knowledge, followed

in this case, that [780] a notice was carried in the

''Daily Index".

The Court : Were you able to find the typewriting

which initiated the giving of that notice ?

Q. (By Mr. Bogle) Was there any such writing?

A. No. They would simply call up, the traffic de-

partment would simply call up the editor and give

him the sailing date of any particular ship, for in-

stance, the "Denali" in this case.

Q. The ''Daily Index", is that a daily shipping

paper *?

A. That is correct.

Q. Would that carry a certain day of sailing?
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A. Yes.

Q. It merely shows a certain date with a certain

lumber of steamers listed ?

A. Yes.

Q. Did you make an effort to obtain copies of

that paper during that period, copies of the
'

' Index '

'

luring the period from May 1 to May 16, 1935 1

A. Yes, sir.

Q. With what success ?

A. Unsuccessfully. Our office copy of the "In-

lex" has been destroyed, and w^e even contacted the

oublisher at that time, and his copies have been

iestroyed.

Q. Mr. McKinstry, would it be customary, from

7our experience, in breaking a freighter out to ad-

irertise that in the papers ?

A. It would not be.

Q. Under what circumstances do you break a

freighter out?

A. When there is sufficient cargo, or substan-

tially a full load of cargo moving north. [781]

Q. Previously booked ?

A. Previously booked.

Q. The second demand is as to any notices sent

by the Petitioner to shippers advising them as to

the sailing date. Did you make a search to see if

there were any such records in the office files'?

A. I did, and there were no such records.

Q. The next demand, as I have it, is for abstract

of log books. Did you find any abstract of log

books ?
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A. For the S.S. "Denali"?

Q. Yes.

A. I did not.

Q. What records are made, other than the re-

port of the commander, which was produced yester-

day?

A. There are no other records.

Q. Mr. McKinstry, at the present time what

position do you hold with the company?

A. Superintendent of operations.

Q. The position previously held by Mr. Tracy?

A. Yes.

The Court : And you have access to all these

files where you would expect to find these records?

The Witness: Yes, sir.

Q. Next was the azimuth and log books. Did you

make a search in that respect?

A. I did.

Q. With what result?

A. No log books on file at the offices at Pier 2.

Q. Are there any compass or azimuth books I

A. No, sir. [782]

Q. Or deviation cards?

A. No, sir.

Q. Is it and was it the custom in May, 1935, to

file compass books, azimuth books, log books or

deviation cards at Pier 2 ?

A. It was not.

Mr. Ryan: That is objected to on the ground

that the witness has no personal knowledge, and
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that has been already testified to by Mr. Wilson,

who was the actual head, as to what the custom was
at that time, and what was done.

The Court: Objection overruled. You may go

Jnto that on cross-examination more fully.

' Q. That would all come under your present

department, would it ?

I A. Yes.

Q. Do you know of your own knowledge as to

what the custom was in 1935, and had been for years

previous thereto?

: A. I know from the investigation that I made. I

know what the practice is at the present time, but

as of the time of this accident, I investigated that

and was informed that there has been no change.

Mr. Ryan: I move to strike that.

The Court: That mil have to be stricken.

Mr. Bogle: I might ask him what his investiga-

tion was, and we will see what it was.

The Court: Very well.

Q. What investigation did you make?

A. I inquired of persons that were in the em-

ploy of the company at that time. [783]

Q. Are they still in the employ of the company?

A. Yes.

Q. And they will be available?

A. Yes, sir.

Mr. Bogle: I think I will have to call them.

The Court: Yes; you should. That objection is

sustained.
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Q. Have you made a search in your department,

and in other departments, to ascertain whether the

log books of the "Denali", any log books or azimuth

books, compass books or deviation cards of the

''Denali", are now on file or in existence, or in the

possession of the Alaska Steamship Company at

Pier 2?

A. I have, and they are not in the possession of

the company.

Q. Did you find the azimuth book, log book, de-

viation card or compass books of any other vessel

of the Alaska Steamship Company for previous

years ?

A. No, sir.

Q. The next demand is for letters from the

master to Mr. Wilson. Did you make a search of the

files in the executive department to determine

whether there were any such letters between July,

1933 and May 16, 1935?

A. I personally made a search, and I personally

know that there were no such letters.

Mr. Ryan: I object to that and move to strike

that last statement, that he knows that no letters

were written by a third person to another man than

this witness.

The Court: I do not know by what rule of evi-

dence you can keep a witness from saying what he

personally knows. [784]

Mr. Bogle : I might go a little further with that,

Your Honor.
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Q. (By Mr. Bogle) In July, 1933, what position

id you occupy with the company ?

A. Assistant to the vice-president and general

lanager.

Q. Was there accessible to you the records, daily

ecords of the vice-president and general manager's

ffice?

A. Yes, sir.

Q. Did they all come under your personal super-

ision ?

A. Yes, sir.

Q. Did you occupy that same position in May,

iptoMay 16, 1935?

A. Yes, sir.

Q. As assistant to the vice-president did you

Dersonally peruse all the mail that came into that

iepartment ?

A. Yes, sir.

Q. And since this trial started have you searched

he records of that department?

A. Yes, sir.

Q. Did you find any letter from a master, any

Previous master of the ''Denali'^ to Mr. Wilson

luring that period?

A. No, sir.

Q. Do you know of your own personal knowledge

vhen the practice was first initiated of the masters

)ersonally addressing Mr. Wilson by letter?

A. It was about a year ago.

Q. The next demand was for the order putting

he *'Denali" in commission. I will hand you Peti-
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tioner's Exhibits 10 and 11, and ask you whether

there were any other orders putting the "Denah"

in commission, any orders other [785] than those

two exhibits?

A. No, sir.

The Court : Did you search for any such in the

files of the company?

The Witness : Yes, I did ; and I knew from per-

sonal knowledge that those were the only two.

Q. Did you search the files not only of your own

department but the traffic department?

A. I searched the files of the traffic department

and the executive department, and also the trans-

portation depai'tment.

Q. Mr. McKinstry, after Mr. Wilson was ap-

pointed and elected vice-president and general man-

ager of the company, on June 1st, do you know

whether there was any reorganization of the com-

pany made at that time, as to departments, depart-

ment heads, etc.?

A. There were no changes in any department

heads.

Q. Was there any change in the organization of

the company, into various departments?

A. No, sir ; not right at that time.

Q. Were there any changes in the department

organizations as to personnel subsequent to that

time ?

Mr. Ryan: I object to this line of examination

on the ground that it is not proper redirect examina-

tion. The witness left the stand.
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Mr. Bogle: That is probably true, Your Honor,

ut Mr. Ryan made the positive statement yesterday

i^hen he was addressing Your Honor on the subject

|hat Mr. Wilson had completely reorganized this

jompany and had changed the entire line-up and

Personnel, segregating the duties [786] of the dif-

erent departments. I merely want to bring out

rom this witness what the situation was.

The Court: Do you object to the witness being

.ecalled for the purpose of inquiring into that?

Mr. Ryan : No ; not if he is recalled,

i The Court : Let the record show that the witness

s recalled for the purpose of propounding ques-

lons on direct examination upon this subject.

A. Well, the only change—for instance, let me

larry that out—Mr. Baker was head of the traffic

lepartment when Mr. Wilson took charge of the

company, and he is still head of the traffic depart-

nent. Mr. Ford was the head of the accounting

lepartment when Mr. Wilson took charge, and he

IS still at the head of the accounting department.

^r. E. M. Murphy was in charge of the maintenance

lepartment. He has subsequently resigned from the

company.

Q. That is, subsequent to 1935?

A. Subsequent to 1935. Mr. Tracy was ap-

pointed general agent of the operating and trans-

oortation department during Mr. Wilson's regime.

Q. And he has since died?

A. He has since died.
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Q. And you have been appointed to his posi-

tion f

A. That is correct. Mr. W. B. Sprague was pur-

chasing agent at the time Mr. Wilson took charge,

and he has since retired. Mr. C. O. Nelson was as-;

sistant purchasing agent and port steward at the.

time Mr. Wilson took charge and he is now pur-

chasing agent. [787]

The Court: Mr. Bogle, there was one other

classification of records or data called for which,

I think, some attention was given yesterday after-

noon. I marked it as item 4 in the order in which I

have listed them, and it related to the charts on

board May 16, 1935, and the company's records

showing that those were the charts, showing their',

identity, and so forth. i

Mr. Bogle: This witness would not know any-;

thing about that, Your Honor. I think there were

two other requests—a request for the record of com-

pass adjustments, also, that this witness would not

|

know anything about. i

The Court: I see.

Q. (By Mr. Bogle) Is that a fact, Mr. Mc-

Kinstry ?

A. That is correct.

The Court: You may cross examine, Mr. Eyan

Cross Examination.

By Mr. Ryan:

Q. Now, Mr. McKinstry, who was your superior

in May, 1935?
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p.. Mr. T. B. Wilson.

3. Mr. Wilson has testified in this case as fol-

s-

>ir. Long: (Interposing) The page and refer-

iipe, please.

Mr. Ryan: Page 36 of the transcript.

\i. (By Mr. Ryan) It reads as follows: ''Q.

B')w was the business of this company organized?

^ I organized it into what I would term natural

Ipartments. [788] The Court: Natural depart-

imts? The Witness: Yes, sir, as distinguished

)' the various activities in the company".

Do you mean to contradict that and say that he

1 1 not organize it; that he did not make the

)^anization

i. (Interposing) Well, the organization

3. (Continuing)—into natural departments as

I; describes it I

4. I am not contradicting anyone's statement,

^mean I am simply reciting the facts that existed

; the time that he arrived and what they have

>3n subsequent to that time.

Q. Well, you didn't arrive there imtil after he

id arrived, did you"?

A. Nine days afterwards.

Q. That is right. You have no personal recollec-

i-n of what the conditions were before you arrived

bre, have you?

A. No, sir.
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Q. I notice that you just described Mr. Trac

as the general agent of the operating and transpo:

tation department. The word "general" was not i

your title, was it?

A. No.

Q. It was not in the title of any other ofi&cer (

the company excepting Mr. Wilson and Mr. Trac;

isn't that right?
i

A. The word '* general"?

Q. Yes.

A. I think that that is correct.

Q. Mr. Tracy was only a purser, was he not

That was his [789] only experience, isn 't that right

A. I am not aware of Mr. Tracy's experienc<

Q. You have no knowledge on the subject at all

A. I know that he was a purser, but that waj

before my time with the company.

Q. You don't know whether he had any othe

experience than that on shipboard, do you ?

A. No, I do not.
I

Q. Do you have any officer of your company wit

any experience on shipboard in the deck departmer

or the navigating department, so far as you kno^

of your own knowledge ?

A. What was that question ?

The Court : Read the question.

(Question read)

A. Well, there were a number of persons, fc

instance, in the accounting department that ha

been employed on shipboard, yes.

Q. In the accounting department ?
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JA..
Yes', sir?

13. Those are the only ones that you know of?

!A.. That were employed in the accounting de-

p,rtment that had been employed on shipboard.

[Q. As what—sailors?

|A. No, as pursers and freight clerks.

Q. Yes. Well, so far as you know there was no

3icer or employee of your company in its home

^ice who had had any experience on shipboard in

3'anection with the navigation of ships ?

|A. I cannot answer that. [790]

Q. Or the actual operation of the ship at sea

oiaer than in the engine departments, isn't that so?

'A. Well, I never questioned everybody working

fir the company as to whether they had been to

31 or not, and I am unable to answer that.

!Q. Whose

|a. (Interposing) There may possibly be those

shore that have been to sea as a sailor or as a

dck officer, but I am not aware of it.

Q. Who is the head of the office here—the home

dee of the company right now ?

'A. You mean who is the vice-president and gen-

eal manager right now ?

;Q. Yes; who is that?

A. Mr. Charles Bocking.

Q. Is he your superior?

I A. Y^es sir

i

Q*
Then you did not succeed him to Mr. Wilson's

jb, did you?

A. No.
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Q. Mr. Booking succeeded him?
i

A. Yes, sir.

Q. You made a search for log books, did yov

or just for abstract logs?

A. I made a search for log books.

Q. What are the log books on a ship, do yo

know ?

A. It is the record of the voyage.
i

Q. All right. Just state what you know abou

log books on a ship so far as identifying them i

concerned.

A. The log book contains information that hap

pens on the [791] voyage; arrivals; departures

speed.

Q. Well, is there one log book, are there a hun;

dred log books, or what f i

A. There is one log book to a voyage.

Q. There is one log book to a voyage ?

A. Yes, sir.

Q. I see.

A. Which department are you talking about f

Q. Any and all departments.

A. There will be a log book in the engine de

partment, and there will be a log book in the decl

department.

Q. And those are all the log books there are'j

A. Well, there probably is a log book in the radi(i

department. They all keep log books.

Q. Those are all the log books there are, i^

that if?
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A. That should be sufficient.

Q. You didn't look at the list that we made the

gmand for the production of before you began the

search, or during the course of it, did you?

A. No, sir. I have not looked at your list at

i^ yet.

,
Q. Have you ever seen an azimuth book ?

' Mr. Bogle : I object to that, if Your Honor please,

<; not proper cross examination.

The Court : Objection overruled. He may inquire

Inching the books that he made a search for.

The Witness : Yes, sir.

Mr. Long: Now, if Your Honor please

! Q. (By Mr. Ryan) What is an azimuth book?

i Mr. Long : Counsel's question is not limited to

lie search that this witness made. I object to the

'Liestion [792] unless it is confined to that.

The Court : The objection is overruled.

The Witness : AYhat is the question 1

(Question read)

A. Well, I am not a navigator and I am not in

; position to explain technically what an azimuth

ook is, and I do not intend to be in that position.

Q. You would not know one if you saw one,

ould you?

; A. Yes, I would.

Q. How would you know it ?

A. Well, it would be pointed out to me.

Q. By somebody else?

A. Certainly.
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Q. You could not find it yourself?

Mr. Long: I suggest, Your Honor, that coiinse

is arguing with the witness and I object to tha

form of interrogation.

The Court: That apparently closes the interro

gation

Mr. Ryan: (Interposing) All right.

The Court: (Continuing)—on that point. Tk;

objection is sustained.
]

Mr. Ryan: All right.

Q. (By Mr. Ryan) Now, exactly what is an

abstract log book, if you know?

A. It is the commander's report that was sub-

mitted here yesterday in evidence.

Q. Now, Mr. Wilson testified that there was not;

only that voyage report, but there was also an!

abstract log book. Do you contradict that? [793]

Mr. Long: I object to that.

Mr. Bogle : And, further, I do not think that Mr.

Wilson testified to that. I

Mr. Ryan : Yes, he did.

Mr. Bogle: I think that he used the words inter-

changeably.
I

Mr. Ryan: I don't know. I beg your pardon if

he did.

The Court: You can put the question, if he did

so testify, without saying positively I

Q. (By Mr. Ryan) Now, if Mr. Wilson did|

testify that in addition to the voyage reports there
^

were abstract log books
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A. (Interposing) Well, the abstract log book

—

Q. (Continuing)—^that is outside of your knowl-

ege, isn't it?

A. Yes, that is beyond my knowledge.

IQ. You never saw an abstract log book in your

Ife, did you?

Mr. Bogle: Let me ask you, do you mean to say

tat what Mr. Wilson said is; beyond his knowledge?

Mr. Eyan: I would prefer that you would take

viatever questions you desire up on redirect ex-

aaination in regard to what you want.

The Court : Yes.

I The Witness : It may be possible that Mr. Wilson

vas referring to the voyage report and the abstract

(! log as being one and the same document.

iQ. (By Mr. Ryan) I am not asking you to

seculate.

Mr. Ryan : I move to strike that out.

The Court: The motion is denied. The witness

['94] can explain his answer and his understanding

[ the question propounded.

'Q. (By Mr. Ryan) Have you ever seen an ab-

jract log book in your life ?

A. I have seen an abstract of a log, yes, sir.

Q. All right. Now, what is in the log book of

j'ship?

A. I have endeavored to explain to you once.

::ave the court reporter read it back to you.

The Court: Unless the Court rules that you need

r)t answer, you should answer the question if you

,n.
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The Witness: The log book is a detailed sum-

mary of the voyage.

Q. (By Mr. Ryan) Does it show anything about

the course that was steered ?

A. Certainly it does.

Q. An abstract would show that, too, wouldn't if?

A. Not necessarily—^not in the term of abstract.

The commander's report that was submitted in

evidence did not show the course that was steered.

Q. I see. At any rate you never have seen any-

thing that was called an abstract log book or that

anybody ever referred to as an abstract log book

in your presence, isn't that so?

A. Except the commander's report which we

refer to as an abstract of the log.

Q. But it is not so entitled, is it ?

A. Not on the particular heading, no. It is

entitled "Commander's Report".

Q. Certainly. Did you make any search to ascer-

tain the navigational equipment that was supplied

to the ''Denali"? [795]

A. I did not.

Q. You did not?

A. No.

Q. Does your company have records of that?

A. That would come under Mr. E. M. Murphy,

superintendent of maintenance at that time.

Q. But he is not with your company any longer,

is he ?

A. He was with us at that time.
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Q. You don't know whether your company has

records showing that point, do you ?

II
A. I am not in a position to answer that.

Q. Who would have that?

A. Mr. Murphy, I suppose, would have it.

Q. You mean that he would take the company's

records away with him after he left the company?

Mr. Bogle: I object to that as not proper cross

examination of this witness.

The Witness: I misunderstood that question.

Mr. Ryan: All right. I demand the production

of the records of this company showing exactly what

navigational equipment was on board the "Denali".

and all aids to navigation, and books and instru-

ments, and so forth, that were on board her at the

time that she sailed on May 16, 1935.

Mr. Bogle : Is that an enlargement of the previ-

ous demand, Mr. Ryan?

Mr. Ryan: Yes, it is, in view of the nature of his

testimony this morning. That is an enlargement,

and that is quite important, I think. It will have

to come out. [796]

Mr. Bogle: If Your Honor please, I have no

objection to these demands, but would it not be

more logical and proper that the demands be made

in connection with the witness' testimony who tes-

tifies with reference to the subject matter of the

demand? This man says that he knows nothing

about it, and that it does not come in his depart-

ment. We will have Mr. Murphy on the stand.
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Mr. Ryan: A demand can be made at any time

for the production of documents irrespective of

Mr. Bogle: (Interposing) I think it must be

made with reference to the testimony given by the

witness on the stand.

The Court: The demand is noted at this time,

and the petitioner is called upon to produce what

is called for by that demand, and if what has been

said by counsel for petitioner is in the nature of an

objection, the Court overrules that objection.

Mr. Bogle: Let me get it so that we won't have

any misunderstanding. I would like to have the

court reporter read that demand back to me.

The Court: Yes. And you might write it out, so

the petitioner may be advised what it is you are

demanding, Mr. Ryan.

Mr. Bogle: What was that demand, Mr. Reporter"?

(The demand of Mr. Ryan was read.)

Mr. Ryan: And the dates on which they were

supplied to the vessel.

Mr. Bogle: Now, with reference to aids to navi-

gation you refer to publications ? [797]

Mr. Ryan : That is, aids to navigation—any navi-

gator—that any navigator would say were just a

certain set of things. I do not know what you

supplied them. That is what I am trying to find

out. I cannot specify any more distinctly than that.

Certainly, this is not a very broad demand.

Q. (By Mr. Ryan) Do you mean to say there are

no records of your company showing the date on



vs. Alaska Steamship Co. 747

(Testimony of M. McKinstry.)

which the "Denali" was expected to sail in May,

1935?

A. She was expected to sail about the middle of

May.

Q. Well, the document that was produced in

connection with j-our testimony or with Mr. Wil-

son's testimony here gave the date specifically as

May 15th, isn't that so?

A. According to the wording of that letter, yes,

sir.

Q. Now, I would like to know how you draw the

inference that it was about the middle of May that

she was supposed to sail.

The Court: That has already sufficiently been

gone into.

Mr. Ryan : Yes, Your Honor.

The Court: Proceed.

Q. (By Mr. Ryan) If I recollect correctly, you

were testifying on direct examination this moniing

that you know that no notices were sent to sliii)pers

regarding the sailing date of the "Denali" in May,

1935. Do you wish to stand on that testunony?

A. I believe I said I made an investigation this

morning and determined that no notices—no pi'inted

notices were sent to shippers.

Q. You don't know of your own knowledge

anything on the [798] subject, do you?

A. I know from investigation that I mnde this

morning.
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Mr. Ryan : Yes. I move to strike out the witness'

testimony in that respect, on the ground that it is

not based on personal knowledge.

Q. (By Mr. Ryan) And you got your informa-

tion from somebody else in the company, isn't that

right ?

A. I made an investigation in the traffic depart-

ment where such notices come from.

Q. Who did you talk to?

A. I talked to the traffic manager.

Q. And your conclusion is based on what he

told you?

A. My conclusion is based on what he told me.

Mr. Ryan: I move to strike out his testimony in

that respect on the groimd that it is hearsay.

The Court : If that is all the source of his infor-

mation

Mr. Ryan: (Interposing) Is that the 1 beg

your pardon.

The Court : If that is all the source of his infor-

mation it will have to be stricken.

Q. (By Mr. Ryan) Is that all the source of your

information ?

A. From the traffic department—from the traffic

manager.

The Court : The motion is granted.

Mr. Long : Exception, Your Honor.

The Court : Exception allowed.

Q. (By Mr. Ryan) Now, after the letter or

order, rather, signed by you on behalf of Mr. Wil-
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son, Petitioner's Exhibit 11, on May 3, 1935, fixing

May 15, 1935, as the date the "Denali" was to sail

what was done to advise [799] shippers or notify

them that the ''Denali" would sail on that date

outside of the publication in The Daily Index, if

you know?

A. To my knowledge nothing was done.

Q. You do not know^ one way or the other, dc

you?

A. You are asking me now of my own persona^

knowledge ?

Q. Yes.

A. No.

Q. Who would know that?

A. The traffic manager would know that.

Q. Have you a list of those—the way you de

scribed it to the witness on your direct, Mr. Bogle

if I can look at it—that you gave the witness a

description, Mr. Bogle? I mean, I just don't recall

certain descriptions that you gave of memoranda

that you asked people to investigate.

Mr. Bogle: I just made a memorandum of thai

that you gave me yesterday.

Mr. Ryan : That is what I have in mind, yes.

Mr. Bogle: Well, this is it (handing document

to Mr. Ryan).

Mr. Ryan : Thank you.

Q. (By Mr. Ryan) Did you make an investiga-

tion to ascertain what charts were supplied to the

"Denali"?
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A. I did not.

Mr. Ryan : That is all, Your Honor.

The Court : Any further redirect "?

Mr. Bogle : That is all.

The Court: You may be excused, then, Mr. Mc-

Kinstry.

(Witness excused) [800]

The Court : Can you now proceed with the

further cross examination of Mr. Wilson at this

time, or is that not convenient?

Mr. Ryan: Well, if Your Honor please, as far

as Mr. Wilson

The Court: (Interposing) Very well, then. Call

your next witness on behalf of the petitioner.

Mr. Ryan: As far as Mr. Wilson is concerned,

Your Honor, he being the head of the office, and

in view of the fact that Mr. Wilson wants to get

away, I am willing that Mr. Wilson be excused.

The Court: Subject

Mr. Ryan: (Interposing) Until after notice of

production of documents has been complied with,

but at that time there will probably be some ques-

tions that I would necessarily ask him on cross

examination.

The Court : Is it agreeable to excuse him subject

to call? I mean, excuse him from attendance in the

court room?

Mr. Ryan : Yes, Your Honor.
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The Court: Mr. Wilson, you are excused. You

may go and come about the city as you please, but

kindly leave word or accurate information as to

where you can be reached on the telephone.

Mr. Wilson : Thank you. Your Honor.

The Court: At all times.

Mr. Wilson: Yes, sir. I will do that.

Mr. Bogle : Shall we proceed, Your Honor ?

The Court: You may proceed. Call your next

witness. [801]

W. T. FORD,

called as a witness on behalf of Petitioner, being

first duly sworn, testified as follows:

Direct Examination.

By Mr. Bogle

:

Q. Give your name, please.

A. W. T. Ford.

Q. Mr. Ford, are you associated with the Alaska

Steamship Company ?

A. I did not hear you.

Q. 3 say, are you comiected mth the Alaska

Steamship Company?

A. Yes, sir.

Q. You mil have to speak up louder, Mr. Ford.

A. Yes.

Q. The acoustics are bad.

The Court: Any time, if one does not under-

stand the answer, if you will make that known the
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Court will have the reporter repeat it, or request it.

Proceed.

Q. (By Mr. Bogle) In what capacity are you

employed by the Alaska Steamship Company?

A. Secretary and auditor.

Q. And how long have you held that position

with the Alaska Steamship Company?

A. Since 1911.

Q. Continuously?

A. Yes.

Q. Are you the head of the accounting depart-

ment?

A. I am.

Q. Are you familiar with the different depart-

ments into [802] which the Alaska Steamship Com-

pany was organized prior to 1933?

A. Yes, sir.

Q. What were those departments?

A. The four departments were the traffic depart-

ment, purchasing department

Q. (Interrupting) Wait a minute. The traffic

department, who was the head of that department?

A. Mr. L. W. Baker.

Q. And his title?

A. Traffic manager.

Q. Yes. And what other departments?

A. The purchasing department in 1935 was

headed by W. B. Sprague.

The Court: Prior to 1933, I think the question

was.
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The Witness: Yes.

Q. (By Mr. Bogle) Prior to 1933.

A. Mr. Sprague was head of the purchasing

department. I was head of the accounting depart-

ment. Mr. Tracy was head of the operating depart-

ment, and Mr. Murphy was head of the maintenance

department.

Q. That is prior to 1933?

A. Yes, sir.

Q. Now, do you know when Mr. Wilson was

elected vice-president and general manager of the

company ?

A. I think on the date of Jime 1, 1933.

Q. And from that date until May 16, 1935, he

remained in that capacity ?

A. He did.

Q. Who was the highest ranking executive in the

City of [803] Seattle?

A. At that time ?

Q. Yes.

A. At that time Mr. Wilson was.

Q. Where is its principal place of business—

where is the office and the principal place of busi-

ness of the Alaska Steamship Company?

A. Pier 2.

Q. Have they

The Court: (Interposing) You mean in Seattle?

The Witness: Yes, in Seattle, Washington.

Q. (By Mr. Bogle) Pier 2 in Seattle?

A. Yes, sir.
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Q. Where are the accounting offices located with

reference to the executive offices'?

A. They are next door to them on the second

floor.

Q. Where is the traffic department located with

reference to the executive offices?

A. On the same floor of Pier 2.

Q. And the purchasing and steward's depart-

ment ?

A. On the same floor.

Q. Where is the maintenance repair department

located ? That is, where was it located in 1933, and if

there has been any change, where is it located now?

A. In 1933 the superintendent of maintenance

had an office on the ground floor of Pier 2, and he

also had an office at the dock in West Seattle where

the ships tied up.

Q. At the West Seattle yard?

A. Yes, sir.

Q. And what was the nature of the West Seattle

yard? [804]

A. It is the dock formerly owned by Heffeman

—J. T. Heffernen—where we do our repair work.

It is a machine shop and a dock.

Q. Under what terms does the Alaska Steam-

ship Company hold it?

A. It holds it under a lease.

Q. Was that in operation prior to 1933?

A. Yes, sir.

Q. Do you know of any particular changes that

were made in the organization and the functions of
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the different departments of the Ahiska Steamship

Company between July or Jmie, 1933, and May If),

1935?

A. No major changes were made that 1 know of.

Q. And were there any changes made in depart-

ment heads during that time?

A. No, unless—I don't remember just when that

time was that Mr. Sprague retired, Mi-. Bogle, hut

I don't think that he did at that time.

Q. Well, he still holds his title, doesn't he, and

he is semi-active?

A. Yes, he is semi-active.

Q. Mr. Ford, in your capacity as auditor of the

company do you have possession of the harl)or

lecords and all accounting records of the company?

A. Yes, sir.

Mr. Bogle: I will have this marked for identifi-

cation.

(Document marked for identification Peli-

tioner's Exhibit No. 13.)

Q. (By Mr. Bogle) I hand you Petitioner's Ex-

hibit 13, for [805] identification, and I will ask you

what that is?

A. This is the freight manifest covering the

cargo on board the ''Denali", voyage No. 38.

Q. Is that the voyage upon which the ''Denali"

stranded and was lost ?

A. Yes, sir.

Q. Can you tell from the manifest of freight on

the *'Denali" what freight was prepaid?
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A. I can.

Q. What amount of prepaid freight was there

on voyage 38 of the '^Denali" leaving Seattle May
16, 1935?

A. $1679.29.

Q. Was the freight with reference to the balance

of the cargo collect?

A. It was.

Q. If the cargo was lost is any portion of that

freight now collectible by you?

A. It is not.

Q. Or by the company?

A. It is not.

Q. What, Mr. Ford, were the passenger revenues

on that voyage?

A. $144.

Q. Have you heretofore issued a voucher to

Charles E. Allen, as trustee in this proceeding, for

the total amount of the prepaid freight and passen-

ger money?

A. We have.

Mr. Bogle : I will have this marked for identifica-

tion—mark them both the same, Mr. Clerk.

(Documents marked for identification [806]

Petitioner's Exhibit No. 14.)

Q. (By Mr. Bogle) Referring to Petitioner's

Exhibit for identification 14 will you state what

that is?
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A. This is check numbered 4770, issued !)\' t lie-

Alaska Steamsliip Company to Cliarles E. Allen,

trustee, for $1823.29, and certified to by the Pacific

National Bank.

Q. Does that covei- the prepaid freight and pas-

senger money?

A. It does.

Q. I will ask you to look at exhibit foi- identifi-

cation marked Petitioner's 14-1. Wliat is that?

A. That is a photostatic copy of this check.

Q. In other words, Petitioner's 14-1 is a certi-

fied copy of Petitioner's 14?

A. Yes.

Mr. Bogle: I would like, if Your Honor ])l('nse,

to suggest to counsel that they compare tlic two.

as the certified check must be returned to the hank

as part of their permanent records, and \\(' 'j:<'t it

out for the purpose of having it photostated.

The Court: Are you at this time oflFering then

Petitioner's 14-1?

Mr. Bogle: Yes.

Mr. Ryan: No objection. Your TTonor. snl),iect

to comparison.

Mr. Bogle: I think that is quite iniinatciial l)e-

cause the trustee's receipt is on file.

The Court: The Court will resen-e tenipoiarily

its ruling on the offer imtil that comparison is nindc

the reason being that I assume that counsel fnv thr

petitioner desire to withdraw Petitioner's 14 for

[807] identification.



758 Facific Coast Coal Co., ct al.

(Testimony of W. T. Ford.)

Mr. Bogle: I will also offer at this time Peti-

tioner's for identification 13.

Mr. Jones: The copy is in all respects the same

as the original check, Mr. Bogle. It is in all

respects correct.

Mr. Ryan: Then we have no objection.

The Court: Do you offer Petitioner's 14-1 in evi-

dence and request to withdraw Petitioner's 14 for

identification?

Mr. Bogle: Yes, Your Honor.

The Court: That offer is allowed, and 14-1 is ad-

mitted, and Petitioner's 14 for identification is with-

drawn. Hereafter the record will show for aU

purposes that 14-1 may be referred to and known

as 14—Petitioner's Exhibit 14.

(Photostatic copy of check to Charles E.

Allen, trustee, in the amount of $1823.29 re-

ceived in evidence as Petitioner's Exhibit

No. 14.)

Mr. Bogle: I will offer Petitioner's Exhibit 13

or identification in evidence, being the cargo mani-

fest.

The Court: Mr. Ryan, if you would like to have

a moment to check that over with co-counsel, you

may do so.

Mr. Ryan : I would like to have that opportunity.

Is this the original manifest, may I ask the wit-

ness f

The Witness: Yes, this is the original manifest.

Mr. Ryan: It appears to be a carbon copy.

The Court : Is it your office original
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The Witness: (Interposing) That is the manifest

that was turned over to the ship. It probably might

[808] have been a carbon copy. We make a great

number of them, for the Alaska Railroad for their

purposes. That was in fact the one that was on the

ship at the time of the accident. You can still see

the oil stains on it.

Mr. Ryan: Yes.

The Court: And always treated by your com-

pany as the original manifest?

The Witness: Yes, sir. That is in my files.

Mr. Ryan: The original manifest, however, is

actually filed in some office, isn't if?

The Witness: No. That is in effect and in fact

the original there. We run a lot of carbon copies

and turn them over to the railroad company in

Alaska, and that is treated as the original.

Mr. Ryan : Is this the whole of it ?

The Witness: That is the whole of it, yes, sir,

Mr. Ryan: I have no objection to that. What

I had in mind, when the ship sails—could I just ask

one more question?

The Court: Yes.

Mr. Ryan: When the ship sails what is done

with the manifest, if you know, by the master?

The Witness: That tissue part there that is type-

wT-itten is prepared by the dock and handed to the

pursuer aboard the ship. After the vessel has left

the dock that is written by the purser aboard the

ship. We do not manifest all of our freight before

we leave the dock.
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Mr. Ryan: There is no manifest filed with the

collector of the port by the master when the ship

sails ?

The Witness : Not that kind of a manifest. [809]

Mr. Ryan: I see.

The Court: Petitioner's 13 is admitted.

(Document, ship's cargo manifest covering

the cargo on board the "Denali", Voyage No.

38, received in evidence as Petitioner's Exhibit

No. 13.)

Mr. Bogle: Please mark this for identification,

Mr. Clerk.

(Document marked for identification Peti-

tioner's Exhibit No. 15.)

Q. (By Mr. Bogle) Referring to Petitioner's

Exhibit 15 for identification, Mr. Ford, will you

state just what that is?

A. These are copies of the biUs of lading cov-

ering the cargo on the *'Denali", Voyage 38.

Q. Your copies'?

A. Yes.

Q. Those are your original records'?

A. Those are original records.

Q. I may be in error, but is it from the original

bills of lading as contained in Petitioner's Exhibit

15 for identification that the manifest of the ship

is made up"?

A. The manifest is prepared from the bills of

lading.
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Q. Now, on certain of the bills of lading, Mr.

Ford, I notice a large sized rubber stamp "Pre-

paid". What does that mean?

A. That means that that shipment was paid in

advance.

Q. And those are the prepays that you have

figured up as some sixteen hundred odd dollars'?

[810]

The Court: Do you make the offer nowf

Mr. Bogle: Yes; I will offer it.

The Court: With reasonable opportunity al-

lowed opposing counsel to inspect the offered ex-

hibit.

Mr. Ryan: May I ask a question'?

The Court: Yes.

Mr. Ryan: These are not the original bills of

lading, are they?

The Witness : The original bills of lading go to

the shippers in the form of a receipt. This is what

we work from.

Mr. Ryan: This is your home office copy of the

bills of lading that were issued to the shippers'?

The Witness : A bill of lading is a receipt to the

shipper for his goods, and that is delivered to the

shipper. This is the file copy which we use aboard

ship, and comes to my office as a permanent record.

Mr. Ryan: As a file copy of these receipts?

The Witness: Yes.

The Court: Which is at all times treated as

your company's original record?
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The Witness: Yes, sir.

The Court: Of those bills of lading?

The Witness : Yes, sir.

Mr. Ryan: No objection. Your Honor.

The Court: Petitioner's Exhibit No. 15 is now

admitted.

(Bills of lading received in evidence Peti-

tioner's Exhibit No. 15.)

Mr. Ryan: Subject, of course, to later compari-

son [811] and check, if necessary. When this mat-

ter goes before the Commissioner we have stipulated

that all matters

The Court: I think, Mr. Ryan, it is proper to

observe in that connection that the Court rules

upon its admissibility on the proof offered in that

connection, and the Court does rule the proof is

sufficient, and the exhibit is admitted without limi-

tation.

Mr. Bogle: I take it, Mr. Ryan, that you will

produce the original as part of your case.

Mr. Ryan: That is not before us now^ We have

stipulated that those matters would be reserved.

Mr. Bogle: I make demand now, then, that the

Claimants produce the original bills of lading,

w^hich are in their possession.

Mr. Ryan: If the Court please, the stipulation

is that all matters wdth reference to damages and

amounts, and all that sort of thing be reserved until

the hearing before the Commissioner, and on that

assumption we have let all that side of the case wait

until after the decision of the Court here.
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The Court: The record will show \\w state-

ments of coim^el. Proceed.

Q. (By Mr. Bogle) Mr. Ford, all moneys com-

ing to this company are handled throiioh your de-

partment ?

A. They are.

Q. Did you ever receive any revenue of any

kind on accoimt of the "Denali"? In other words,

did you ever receive any salvage or any moneys

from the loss of the vessel, from the salvage com-

pany f

A. No, sir. [812]

Q. There is a certain demand here, I think, for

the corporate by-laws. Are the corporate by-laws

of the Alaska Steamship Company under yom- di-

rect control?

A. Yes, sir.

Q. Can you tell us when this company was

organized ?

A. In 1908.

Q. And subsequent to that date was it reincor-

porated?

A. It was.

Q. Do you remember the date of that?

A. It is in the record there.

Mr. Bogle: I do not want to put this book in

evidence, and I am trying to comply with the

c\em 1nd

The Witness: The certificate of reincorporation

is there.
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Mr. Ryan: We would not, of course, require

that it be put in evidence. I think if Mr. Bogle

and I could get together sometime here we could

select the parts that are relevant and have photo-

static copies made.

Mr. Bogle: That is quite all right.

The Court : Under those circimistances, will you

kindly in the oral testimony refer to it in such a

manner as to specifically identify it ? The Court will

try to accommodate counsel without requiring it to

be marked at this time by the clerk.

Q. (By Mr. Bogle) Will you give the date of

its reincorporation?

A. The certificate issued by the State of Nevada

was dated the 18th day of May, 1933.

Q. That shows it was reincorporated under a

new corporate law of Nevada, doesn't if? [813]

A. It was reincorporated under Section 82 of

the Act of 1925.

Q. Does your minute book show Mr. Wilson's

election ?

A. Yes, sir.

Q. As vice-president and general manager?

A. On June 1, 1933.

The Court: What page? Identify the record so

that it may be referred to.

Q. Yes; do that, Mr. Ford.

A. Page 65 of the minutes of the company.

Q. That was at a meeting of the directors, of

the company?
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A. A meeting of the directors.

Q. Do your corporate by-laws specifically define

the duties of the various officers?

A. Yes ; they do.

Q. Will you refer now to the by-law defining

the duties of the president. What page is that on?

A. Page 15.

The Court : Of the by-laws ?

The Witness: Yes. Shall I read that?

Mr. Ryan : I do not know what is in it. May we

just glance at it?

Mr. Bogle : We are either going to get together

on it or read it in the record, one way or the

other.

Mr. Ryan: I haven't the famtest idea what it is.

Mr. Bogle: Possibly we can let this go and see

if we can get together. That will save time.

The Court: Very well.

Mr. Ryan : I am sure we can simplify that down

to iust a few minutes if we can examine it together.

[814]

The Court: I will say this, Mr. Bogle, that it

might be desirable to have him refer to it, so that

the record will show where the subject matter is

dealt with in the by-laws.

Mr. Bogle: I have that marked, if Your Honor

please, and we can get it in the record.

The Court: Very well.

Mr Bogle: If Your Honor please, I am not

quite sure of the form, but there is a deed of trans-
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fer that was filed in the proceedings, transferring

the interest of the Petitioner in this ship, conveying

all of its interest in the steamer *'Denali", to

Charles E. Allen as Trustee in this proceeding. I

would now ask that that be incorporated as an ex-

hibit. It is in the record, but I think it would be

probably a little better to offer it as aji exhibit

in the case at this time. It shows our complete

transfer of interest.

The Court: It being capable of physical posses-

sion and manual delivery, you ought to make some

proffer of it, should you not? To say it is some-

where in the records is rather vague.

Mr. Bogle : I will get it out of the records. It is

in the records of this case in this court, in the

Clerk's office, in the limitation proceeding. I haven't

those files.

The Court : If you will assist the Clerk in locat-

ing it you may now get such record. At this point

we will take a five-minute recess.

(Recess)

Mr. Bogle: We have found the dociunent, Your

Honor. [815]

The Court: Very well. You may proceed.

Q. (By Mr. Bogle) Mr. Ford, I hand you a

document marked Petitioner's Exhibit No. 16 for

Identification, and ask you if that is your signature

on the third page, as secretary?

A. It is.

Q. Is that Mr. Wilson's signature, as president?
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A. It is.

Mr. Bogle: If Your Honor please, I offer this

deed of transfer in evidence.

The Court: Are you prepared to proceed in the

absence of Mr. Ryan?

Mr. Summers: He will be here in just a moment,

Your Honor.

The Court: I wish you would be looking at

that in order to see if there is any objection to it.

Mr. Summers: I know of no objection to that.

Mr. Jones: There will be no objection.

The Court: Very well. Petitioner's Exhibit No.

16 is admitted.

(Deed of transfer received in evidence Peti-

tioner's Exhibit No. 16.)

Q. (By Mr. Bogle) Mr. Ford, what do you

know as to the experience and qualifications of Mr.

F. B. Tracy'?

A. Mr. Tracy spent practically all his life

aboard ships at sea, or in connection with the opera-

tion of steamship lines. He came into this organiza-

tion at the time it was formed, in 1908, and spent

the rest of his life with the company. He was purser

on a great many ships on different runs, and was

also agent at Anchorage and [816] Cordova, Alaska,

and afterwards general agent at Seattle.

Q. How long had you personally kno\\Ti him?

A. Since 1909, up to the time of his death.

Q. To your knowledge was he well acquainted

with the personnel of the Alaska Steamship Com-

pany offshore fleet, offshore crews?
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A. Yes. I think he knew more members of the

crews than any other person in the company.

Q. To what extent has been your acquaintance

with Mr. Murphy?

The Court: When did the gentleman die to

whom you were just referring?

The Witness: In December, 1936.

The Court : That was Mr. Tracy ?

The Witness: Yes, sir.

The Court: Proceed.

Q. (By Mr. Bogle) What was the extent of

your acquaintance with Mr. Murphy?

A. Very close. I knew him before he came with

the Alaska Steamship Company, and was closely

identified with him all the time he was employed

by the company.

Q. Do you know approximately the date that he

joined the Alaska Steamship Company?

A. My recollection is that it was sometime in

1921.

Q. And he was with the company continuously

until after May, 1935?

A. Yes.

Q. Was he continuously in charge of the same

character of work, or doing approximately the same

duties during that period ?

A. He was. [817]

Q. From the time the West Seattle yard was

acquired by this company—do you know the date

of that?

A. I don't know the exact date, but about ten

years ago, Mr. Bogle.
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Q. Was Mr. Murphy in charge of that yard

from that date up until after 1935 ?

A. He was.

Q. What was the nature of the work performed

at that yard, if you know *?

A. Repairing of all the vessels, and reconstruc-

tion work on some old ships that we bought and

rebuilt.

Q. What would you say as to Mr. Murphy's

qualifications for the position which he held ?

A. He ranks as one of the best in his line.

Mr. Bogle : I think that is all.

Cross Examination

By Mr. Ryan:

Q. One of the exhibits that Mr. Wilson produced

here referred to certain invoices and requisitions,

and matters of that sort. Are they in your depart-

ment ?

A. No.

Q. For instance, take the navigational equip-

ment of a ship, the records showing the moneys paid

for that, with reference to the proper invoice and

requisition

A. (Interposing) I haven't a requisition for it,

but I have the bill if it was paid.

Q. You would have the bill?

A. Yes. The requisitions are made on the pur-

chasing department for the supplies, and after they

approve the [818] receipt they are paid by my office.
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Q. And the receipted bill of the company who

supplied the equipment would describe if?

A. We have no receipted bill, but the evidence is

there that we paid them. We do not take receipts.

Q. I see. You have the voucher system.

A. Yes.

Q. But your vouchers would show it ?

A. Yes.

Q. Those vouchers are in your department?

A. Yes.

The Court : By that you mean the voucher made

by the issuance of a check and its return to you

through the bank, the return of the check after it

is paid.

The Witness: The check is evidence of payment.

The Court : Is that what you mean by the voucher

system?

The Witness: Yes.

Q. Suppose a bill comes to your company for

navigational equipment supplied, say, to the steamer

''Denali", does that bill ever come to your depart-

ment?

A. It has to, in order to be paid.

Q. Then what do you do with it when it comes

to you?

A. When it comes properly approved a check is

issued, a voucher check is issued in payment, and

the invoice is attached to the carbon copy retained

in my files.

Q. And the bill—is that what you mean by the

invoice ?
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A. All invoice or bill is the saino thinp.

Q. That is retained in your files'?

A. Yes. [819]

Q. And you send out a vouclicr clicckf

A. Yes, sir.

Mr. Ryan: I think 1 liav<' ali-cady asked fur iIk-

production, and I was Just trying to identify it,

Q. Do your checks that you issue identify the

item for which the payment is beinp: made?

A. Yes.

Q. And those cancelled checks are in your pos-

session ?

A. They are.

Mr. Ryan: 1 think they ai-e inchidcd in the de-

mand already made.

Mr. Bogle: I will have to check that. Mr. Ryan.

T do not think that wq understood that ynu wanted

them.

Mr. Ryan: No further cross-examination. l)ut snh

ject, perhaps, to calling this witness hack when the

documents are produced. There may l)c <omethinir

we woidd want to ask him.

The Court: Mr. Ford, you are eniph.yed all tlie

time at the office of the company in the course c.f

your duties'?

The Witness: Yes, sir.

The Court: And during business h(»urs you are

available by telephone?

The Witness: Yes, sir.

The Court : Very well.
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Mr. Bogle: I did not understand that they

wanted the cancelled checks. We can get those. How
long would it take you to assemble all the cancelled

checks for equipment purchased for the *'Denali"

—

during what period ?

Mr. Ryan : Well, the checks are really sort of an

[820] incident, but he has testified that the invoices

are in his files now, and a copy of the voucher part

is in his files. Is that right, Mr. Ford?

The Witness: The cancelled check is also

Mr. Ryan : And the cancelled check ?

The Witness: Yes.

Mr. Ryan : I mean that is just for the steamship

"Denali" during the period that the Court has ruled

as to the various items that should be produced. I

do not think I am adding anything to what has

already been demanded and what the Court has

already ruled upon. I am just identifying it more

particularly.

The Court.: Any further examination of this

witness ?

Mr. Ryan: No; except perhaps calling him back

for further cross-examination if anything turns up

in connection with that. If there is anything, of

course, in this minute book, or in the by-laws, that

we might want to ask him about, we might want to

recall him for certain questions. I can agree now

with Mr. Bogle on a time to examine the minute

book.
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^Iv. Bogle: It is a little difficult for ine to eorn

ply with demands and sit in ((nnt and exainirn-

documents also.

Mr. Ryan: There is no huiry ahout it.

The Court : 1 think you will have to call on soriu

assistance with i-espect to heinjx ]n-esent at the e.xarri

ination of documents of thinjirs like that, or irconls

Mr. Bogle: This noon we were going down to the

comy)ass adjuster.

Mr. R\'an : Yes.

Mr. Bogle: Tf Y(>ur Honor })lease, I wouM like

to [821] get this sti'aight. The order f'oi- discovery

that Your Honor granted yesterda\ was all rec-

ords, orders and hills connected with the repairs

and now in addition to that Ihey want the ree<'ipted

voucher showing the bills on all those items.

The Court: The records and hills—if the records

comprise a returned cancelled check, after tin- check

has been paid, wouldn't that properly he included

in the records and hills relating to the ti-;uisaction ?

Mr. Bogle: Well, we can get it, hut ordinarily a

bill does not necessarily mean a receipt. I will

take that up with Mr. Ford. That is all.

The Court: You may he excused fn»m the stand,

then, and you may retire from the courtnMmi at

your convenience, subject to call.

(Witness excused.)
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Mr. Bogle: If Your Honor please, at 2:00 o'clock

I have the United States Steamboat Inspectors sub-

poenaed to appear here with their records. I can

either start in with a witness now and not be able

to finish with him

The Court : I prefer to have you proceed.

Mr. Bogle : I was going to suggest that we might

get the compass matter adjusted and the by-laws

between now and noon.

The Court : I prefer to go ahead with the taking

of testimony at this time.

Mr. Bogle : Very well. We will call Captain Mc-

Donald. [822]

WILLIAM McDonald,

called as a witness on behalf of Petitioner, being

first duly sworn, testified as follows:

Mr. Long: We are calling this witness somewhat

out of order. Your Honor, due to the fact tha,t he

is sailing for an extended period.

The Court : Very well.

Direct Examinttion

By Mr. Long

:

Q. Your name, please. Captain?

A. William McDonald.

The Court: Capt. McDonald, I suspect you have

already observed how difficult it is to hear in this

room, so you will keep your voice raised and clear

and distinct at all times, so that all present can

hear you.
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Q. Where do you live, Captain?

A. I live at 528 16tli Avenue North.

Q. Are you married?

A. Yes, sir.

Q. What is your business or profession ?

A. I am a mariner by profession.

Q. Do you hold any licenses issued by the United

States Department of Steamboat Inspection?

A. Yes, sir.

Q. What license do you hold?

A. Master, any ocean, and pilot for Southeastern

and Southwestern Alaska.

Q. Master, any ocean?

A. Yes. [823]

Q. Referred to as a master's license, unlimited?

A. Unlimited, for any ship.

Q. That is endorsed with what pilot's license?

A. Southeastern and Southwestern Alaska.

Q. How long have you held that license. Cap-

tain?

A. Since 1921.

Q. How many years have you been going to sea,

approximately ?

A. Over 30 years.

Q. 30 years?

A. About that.

Q. Where were you bom, Captain?

A. I was bom in Scotland.

Q. Are you a citizen of the United States?

A. Yes, sir.
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Q. How long have you held a pilot's license for

Southeastern and Southwestern Alaska %

A. Ten years.

Q. Is that license issued by the United States

Steamboat Inspection Service, Department of Navi-

gation ?

A. Yes, sir.

Q. Is it the result of examination?

A. Yes, sir.

Q. Is your master's license the result of exami-

nation by that department?

A. Yes, sir.

Q. Do you have the master's license with you at

the present time ?

A. No ; I have not.

Q. Where is it?

A. It is hanging up on board the ship, hanging

up in a [824] frame on board the ship.

Q. On what ship?

A. On the ^'Depere".

Q. Is that a sister ship of the steamer "Denali"?

A. Yes, sir.

Q. Are you presently about to leave the city on

a voyage, Captain?

A. I expect to leave Monday, next Monday.

Q. On what voyage ?

A. To South America.

Q. On that steamer?

A. On the S.S . ''Depere'\
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Q. How many years, approximately, have yor

been sailing to Alaska, both Southeastern anr"

Southwestern Alaska"?

A. Steady since 1921.

Q. Steady where?

A. Running up to Alaska, since 1921.

Q. Has that service been on your license?

A. Yes, sir.

Q. And you have sailed since 1921 for wha'

company ?

A. For the Alaska Steamship Company.

Q. In what various capacities?

A. Second mate, mate, pilot and master.

Q. Prior to 1921, Captain, did you have an,^

experience or service in the Alaska service ?

A. Yes, sir.

Q. In what capacity ?

A. As sailor, boatswain and quartermaster.

Q. Altogether, then, you have been sailing in the

Alaska service as unlicensed and licensed officer for

approxi- [825] mately how many years ?

A. Since 1911.

Q. For the Alaska Steamship Company ?

A. Not all the time.

Q. What other companies have you been em-

ployed by, Captain?

A. The Pacific Steamship Company. [826]

Q. Captain McDonald, have you ever been Mas-

ter of the Steamer "Denali" before her loss?

A. Yes, sir.
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Q. And when was that ?

A. In October, 1934. I think it was in October.

Q. In October of 1934?

A. Yes, sir.

Q. Was that the last voyage. Captain, that she

made in the 1934 season, if you know ?

A. Yes. I think that that was the last voyage

she made that season.

Q. And where did you leave the ship ?

A. I left her in Seattle.

Q. Wherein Seattle?

A. In the West Seattle yard.

Q. I see. Was she laid up at that time?

A. She was laid up.

Q. Could you give us the approximate date of

that lay-up,—the ai)proximate date, if you can?

A. About the first part of November.

Q. And at the conclusion of that voyage. Cap-

tain, did you make out a commander's report?

A. I didn't make it up, but I inspected it before

it was turned in to the officer. The second officer

makes them up, and I checked them up to see if they

were correct just before they w^ere turned in the

office.

The Court: Which officer made them up?

The Witness: The second officer.

The Court : The second officer made them up and

you checked them just before they were turned into

the [827] office?
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The Witness : Yes, sir, Your Honor.

Q. (By Mr. Long) Referring to what has been

marked as Claimants ' Exhibit A-1 for identification.

Captain, I will ask you if that is your signature

which appears here on the last page of this exhibit

(handing document to witness) ?

A. That is my signature there, yes, sir.

Q. And that is entitled what—that document?

A. That is for the Steamship "Denali", voyage

37, September 27th to October 24, 1934.

Q. And what is the document ?

A. It is the commander's report.

Q. Did you make up this report ?

A. I didn't make it up. The second officer made

it up, and I checked it up to see that it was correct,

and I signed my name to it.

Q. I see. Is that one of the duties of the sec-

ond officer?

A. That is part of the duties of the second

officer, to do that.

Q. Is this your signature on this report. Captain ?

A. That is my handwriting, yes.

Q. That is your handwriting?

A. Yes.

Q. And, generally. Captain, what does the com-

mander report cover—what subjects?

A. It covers the time between ports ^
kind of

weather ; and any unusual occurrences that happen

on the voyage ; any accidents or whatever may hap-

pen during the trip since the time you leave Seattle

until the time that you return. [828]
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Q. Does it cover the courses which were steered

by the ship during the voyage'?

A. The courses do not go in the master's report.

They go in another log book.

Q. What other log book is that?

A. They go in the pilot house log book, and then

they are copied off from there—some of the courses,

and put down in the mate's log book.

The Court: Have in mind to speak distinctly

every word that you use, Captain. It is difficult in

this room to hear.

The Witness : Yes, sir.

The Court: What was the witness' answer?

(Answer read)

Q. (By Mr. Long) Were there, Captain, any un-

usual incidents or occurrences on that voyage?

A. No, sir.

Q. While you were master of the ship on her

last vayoge in 1934, state, Captain, what the condi-

tion of the vessel's standard and steering compasses

were?

A. They were good.

Q. Did you during that voyage take any observa-

tions by azimuth to check their accuracy or devia-

tions ?

A. Yes.

Q. And what did you fuid—how did you find

them ?

A. I found them on some heading magnetic. On

other headings two degrees, up to three.
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Mr. Ryan: What was that answer?

(Answer read)

Q. (By Mr. Long) Were those deviations taken,

Captain, [829] while the vessel was loaded with

cargo ?

A. Yes, sir.

Q. And what headings, do you recall, Captain,

did you get the largest deviations ?

A. On the west.

Q. Did the vessel have a deviation card in the

pilot house?

A. Yes, sir.

Q. Posted?

A. Posted, yes, sir.

Q. For both the standard and steering com-

passes ?

A. Yes, sir.

The Court: What do you mean by ''headings"?

The Witness: That is the way the ship is head-

ing at the time you put her on the course—we call it

heading. Suppose the ship would be heading west,

why we call that a heading. When she is steering

west that is what we call a heading, the ship's head

facing the west or facing the east, as the case

might be.

Q. (By Mr. Long) That is the course that the

ship's bow points to, is that it?

A. Yes, sir.

Q. Captain, were the deviations taken on that

voyage entered in any book?
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A. Yes, sir.

Q. In what bookf

A. In the azimuth book—we have got a book for

that purpose.

Q. What is it called?

A. It is called the deviation book.

Q. Other times referred to as the observation or

azimuth book? [830]

A. Yes, sir.

Q. And what was the practice on board the ves-

sel when you were her commander in 1934 with

reference to taking deviations and observations?

A. The practice is to take deviations at all times,

whenever we can get a deviation with the sun or

stars.

The Court: Read the answer as much as he has

given it, Mr. Reporter.

(i\jiswer read)

The Court : Now, finish your answer.

The Witness : Yes, sir, that is right.

Q. (By Mr. Long) Had you finished your

answer ?

A. That is our practice; and I marked it down

in this deviation book.

Q. I see.

A. For further information.

Q. And for what are the deviations used. Cap-

tain, that you obtain in that manner?

A. The deviations are used to be applied to the

course that you are steering.
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Q. Did those deviations cover various headings'?

A. I beg your pardon?

Q. Did those de\dations cover various headings

that you took, Captain?

A. Yes, sir. We try to get them on all head-

ings.

Q. And what was the maximum de\dation that

you observed, Captain, with cargo aboard during

that trip?

A. To the best of my knowledge the way I recol-

lect it was from magnetic to three degrees.

The Court: When you say "from magnetic", do

you [831] mean magnetic north?

The Witness: That is no deviation at all. When

I refer to magnetic—when I refer to that it means

that there is no deviation at all.

Q. (By Mr. Long) That means, Captain, that if

on the west heading there is no deviation, you call

that magnetic?

A. We call that magentic then.

Q. And the same with south, or southeast, or

whatever

A. (Interposing) Whatever my course may be.

If there is no deviation I call it magnetic.

Q. That is correct?

A. Yes, sir.

Q. How did the deviation that you obtained, Cap-

tain, compare generally with the deviation card

posted in the pilot house?

A. Well, there was
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Mr. Ryan: (Interposing) That is objected to un-

less it is shown that a comparison was made.

Mr. Long: Well, I will show that.

Q. (By Mr. Long) Captain, when you took your

deviations did you compare those with the card in

the pilot house—the deviation card?

A. No.

Q. Well, why not? Why didn't you do that?

A. Why not?

Q. Yes.

A. Because after the ship is on the way out, or

wherever she may be, the deviation that is taken on

that card is taken when the ship is light.

Q. What do you mean when you say that the

deviation that is [832] taken on that card is taken

when the ship is light?

A. Without any cargo.

Q. Now continue.

A. And then after we get her loaded then we

take the deviation, and they do not compare, and

the deviation in the pilot house that that is com-

pared with, it is of very little use to us.

Q. Why?
A. Because the cargo or whatever may be on

board the ship changes the deviation.

Q. And by which data did you steer your vessel,

by the deviations as shown by the deviation card

made when the vessel was light, and with no cargo,

or the deviations as shown by your personal obser-

vation with cargo aboard?
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A. By my own personal observations.

Q. What do your personal observations show,

Captain, taken after you have your cargo on board ?

A. Well, that is according to the nature of the

cargo.

Q. That is correct. What do they show?

A. Sometimes

Q. (Interposing) Now, just a minute. I do not

mean the amount. I mean what do they indicate

with reference to the compass itself—the effect on

the compass itself? Maybe I do not make myself

clear. Strike the question. After you have taken

deviations, Captain, with the cargo aboard, do you

steer by the deviations thus obtained, or by tlic;

deviations shown on the deviation card in the pilot

house when the ship was light?

A. By the deviations that we take ourselves

after the cargo [833] is on board. We go by tliat.

We do not go by the deviation card.

Q. Why not?

A. Because the deviation changes when the cargo

comes on board. It affects the compass to a certain

extent, and it might be one degree or two degrees,

and when the ship is swimg in the Sound here an

adjuster makes the compasses magnetic. He makes

the compasses as close as he can to magnetic. And

then after the cargo is taken on board we get that

deviation ourselves and apply it to the course tliat

we steer.

Q. Now, how do you obtain that actual devia-

tion?
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A. By the sun.

Q. By what instrument ?

A. By taking an observation of the sim.

Q. Yes, but what instrument or instruments do

you use to obtain that?

A. We use what we call a circle, or a polaris, but

mostly an azimuth mirror. Mostly I use the azimuth

mirror—most of the time.

The Court: What was that term, an azimuth

what?

The Witness : Azimuth mirror.

Q. (By Mr. Long) An azimuth mirror?

A. Yes, sir.

Q. On approximately how many vessels of the

Alaska Steamship Company, Captain, have you been

employed as a licensed officer? Could you give us

any idea?

A. I have been on pretty near all of them.

Q. And from that experience. Captain, can you

tell us what the practice is, and was in May, 1935,

and prior thereto, [834] with reference to taking

observations and azimuths in connection with navi-

gation ?

A. I never seen any change since the time I

went there until the present in that line.

Q. What is the practice?

A. The practice is to take the deviation at all

times when you can get it.

Q. Now, are those standing orders in the pilot

house of the ships. Captain ?



vs. Alaska Steamship Co. 787

(Testimony of William McDonald.)

A. That is the standing order from all captains,

and it is posted up in the pilot house and it makes

all officers take the deviations and mark them in

the deviation book for future references.

Q. Was there such a notice posted

Mr. Ryan : May I have that last answer read ?

The Court: Read the answer.

(Answer read)

Mr. Ryan: Are those in writing or oraH

The Witness: Yes, sir, in writing.

Mr. Ryan: Well, I move to strike it out unless

the writing is produced.

The Court: The motion is denied. Proceed.

Mr. Ryan : The writing is the best evidence.

The Court: He is not giving the contents of the

order. He is just stating the fact and practice of

handling them.

Q. (By Mr. Long) And, Captain, while you were

master of the vessel in 1934 was that practice fol-

lowed on your vessel?

A. Yes, sir. [835]

Q. On the "Denali" which you have referred to

here?

A. Yes, sir.

Q. On that voyage. Captain—your last voyage in

1934 with the "Denali", do you recall what kind of

weather you encountered, generally?

A. Well, it was in the fall of the year.

Q Yes.

A. And we had a little fog, and a little rain, an.l

changeable weather.
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Q. Did you have any navigation on that trip

through fog—any fog?

A, Yes, sir.

Q. Did your compasses work at all times in a

satisfactory manner?

A. Yes, sir.

Q. Now, Captain, have you ever had occasion

in connection with your service with the Alaska

Steamship Company to bring a vessel out of the

West Seattle yards'?

A. Yes, sir.

Q. On the first trip in the spring?

A. Yes, sir.

Q. On several occasions, sir?

A. Yes, sir.

Q. Captain, can the deviations of the compass

be obtained while the vessel is in the yard out of

commission ?

A. You only can obtain them on the one head-

ing.

Q. That is right.

A. It can only be obtained the way that the ship

is heading while she is laying in the yard.

Q. And what is the practice. Captain, with ref-

erence to the [836] compasses when the vessel is

taken out of the yard? How are they checked, and

by whom?
A. By the captain.

Q. Is that the practice in the Alaska Steamship

Company, sir?
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A. Yes, sir.

Q. Was it in 1935?

A. Yes, sir.

Q. And how does he check his compasses'? Just

tell us how in your own words, and slowly.

A. While he is moving around in the Sound

naturally he is interested in his compasses and he

is anxious to find if there is any deviation on the

compasses or not, and he checks them up, if he can,

going from dock to dock, and by land marks and

things Hke that, to take care of the deviation.

Q. He checks them, you say, from point to point

and dock to dock?

A. Yes, sir.

Q. Just explain that a little more fully if you

will, please. Captain.

A. Well, in going over from West Seattle to the

Colman Dock he can lay his course on the chart and

he can see if the ship does not head the way it

should, and then if it does not, you know that you

have got some deviation, and that puts you wise

to it and to be careful, and you find the deviation

on it when the first opportmiity presents itself.

Q. Very well. Do the docks in the port or har-

bor in Seattle head in any definite magnetic posi-

tions? [837]

A. Not that I know of.

Q. Do you imderstand what I mean?

A. No.
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Q. Well, Captain, do you know what the heading

of Pier 40 is?

A. Yes.

Q. Do you know what the heading of Pier 2 is ?

A. Yes.

Q. Do you know what the heading of the ma-

jority of the docks in the City of Seattle is?

A. Yes, sir I do, if I lay the course on the

chart.

Q. That is correct, and that can be obtained from

the harbor chart, can't it?

A. Yes, sir.

Q. And can your compasses—the accuracy of

your compasses be checked in that manner?

A. Well, no. I never check them by that.

Q. How do you check them ?

A. I check them by the sun.

Q. What, if you have no sim?

A. Well, if I have no sun then I will do the

best I can checking them by land, but I depend

more on the sun than I do on land observations.

Q. Why?
A. Because I am not so used to land observa-

tions. The adjusters that adjust the compasses, they

adjust them by land observations in the Sound.

Q. Do you know, Captain, whether or not inde-

pendent compass adjusters in Seattle use the land

observations here for adjusting compasses?

A. I think that they have got their marks. [838]

Q. You have been on board ships when com-

passes have been adjusted, have you?
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A. Yes, sir.

Q. From dock to dock?

(The witness does not answer)

Q. You have been on board ships when com-

passes have been adjusted?

A. Yes, sir.

Q. And in weather when the sim cannot be

observed, what method is used, to your knowledge?

A. Well, as a rule we never try to adjust them

without having sun. But when there is no sun and

we try to adjust compasses we do that with the

adjuster's marks, because if you have to the adjuster

has got marks of his ,own.

Q. In the Port of Seattle?

A. In the Port of Seattle.

Q. They do adjust compasses when there is no

Sim?

A. Yes, sir.

Q. By their oa\ti marks ?

A. By their own marks, but I don't know their

marks.

Q. Now, during the 1934 season, Captain, during

which you had this ship, what was the condition of

her steering gear?

A. Her steering gear was all right—good.

Q. Did it operate satisfactorily ?

A. It operated satisfactorily, yes.

Q. Any difficulties?

A. No, sir.

Q. Was she in good operatmg condition when

you laid the [839] vessel up in 1934?
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A. Yes, sir.

Q. Captain, what is the practice in the Alaska

Steamship Company insofar as the selection of

routes in sailing to Alaska is concerned, and was in

1935—on freight vessels?

A. Well, there is no selection of routes that I

know of, except that we get our sailing orders from

the company.

Q. Yes.

A. The ports of call.

Q. The ports of calH

A. Yes, but

Q. (Interposing) Do the sailing orders contain

any particular route that you should take ?

A. No, sir. That is left up to the master, to use

his own judgment to the best of all concerned.

Q. Taking into consideration what factors?

A. Taking into consideration the weather,

weather conditions and tides.

Q. Captain, in bringing a ship out of the yards

and making a check of your compasses, in the event

that you found any unusual deviations what was

the practice, and what was the practice of the

Alaska Steamship Company to your knowledge in

connection with the adjustment of any compasses'?

A. If I would take the ship out of the yard and

I found out that the compasses were out a lot I

would send in a requisition to get them adjusted.

Q. To whom?
A. To Mr. Murphy. [840]

Q. Did you ever send in any such a requisition?
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A. Yes, sir.

Q. And were the compasses adjusted?

A. Yes, sir.

Q. Did you ever request an adjustment, Captain,

in all of your experience, of Mr. Murphy and have

it refused?

A. No, sir, he never refused me a thing.

Q. Well, Captain, have you worked for other

companies than the Alaska Steamship Company?

A. I have worked for the Pacific Steamship

Company.

Q. The Pacific Steamship Company?

A. Yes, sir.

Q. What is the practice of that company? Does

that operate to Alaska?

A. Yes, sir.

Q. Or it did, did it, at that time?

A. Yes, sir.

Q. What is the practice of that company in con-

nection with the matter of compass adjustments ?

A. Well, I was not so familiar at that time as

I have been with the Admiral Line in that line of

work.

Q. Do you know—have you any knowledge of it ?

A. No.

Q. What is the general practice among com-

panies, generally, and navigators, generally?

The Court: In the Alaska trade?

Q. (By Mr. Long) In the Alaska trade?
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A. The practice is that when a man—^when the

captain wants a compass adjusted he calls for it

and gets it.

Q. Who decides whether it should be adjusted?

[841]

A. The captain.

Q. In connection with your examination for your

license, Captain, are you required to have and dem-

onstrate knowledge w4th reference to compass op-

eration and compass deviations?

Mr. Ryan: I object to that

A. (Interposing) Yes, sir.

Mr. Ryan: (Continuing) on the ground that

it is leading.

Mr. Long: I know it is leading, but I wanted

to direct his attention to that particular phase of it.

Does the Court allow the answer to stand?

The Court: Yes, it may stand.

Mr. Ryan: May I have the last question and

answer read, if the Court please?

(Question and answer read.)

Mr. Long: Is that satisfactory to you, Mr.

Ryan ?

The Court: You may proceed.

Q. (By Mr. Long) Captain, what is the practice

of the Alaska Steamship Company, to your knowl-

edge, with reference to azimuth books and log books.

Are they filed ashore or are they filed on board the

vessel ?

A. They are kept on board the vessel.
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Q. Why?
A. Because they are the ship's property.

Q. Are they used from time to time by the

ship's officers?

A. They are used for references. In certain

ports that we go—probably we go in one place once

a year, and we might not use the same log book

twice for two years in succession—for two years'

difference. [842]

Q. I see.

A. And we keep them for that reason aboard

the ship.

Q. And are the azimuth books kept aboard the

ship?

A. Yes, sir.

Q. For the same purpose?

A. For the same purpose.

Q. Is that practice universal in the Alaska

Steamship Company's fleet on the various vessels

that you have been employed upon?

A. On every one of them that I know of.

Q. Every one of them?

A. Yes, sir.

Q. Were the azimuth books and log books for

the voyage in 1934, while you were master, left

aboard the vessel when you left her?

A. Yes, sir.

Q. In the pilot house, or chart room, or wherever

it was?
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A. Yes, sir. They were left in the pilot house.

Q. Captain, did you take out any vessels from

the yards in 1935 on their first voyage? In other

words, were you a master of a vessel that was

broken out at that time?

Mr. Ryan; I am sorry, but I was not paying at-

tention. What was that question?

(Question read)

A. I don't think I was. I went on the North-

western then, but I think she was running all win-

ter when I went on her.

Q. Have you ever done that. Captain?

A. Yes, I have.

Q. Captain, while bringing a vessel out of the

yards in the [843] spring what did you find as to

her compasses, and by that I mean, did you find any

material effect that her compasses may have under-

gone during her laying-up in the yards?

A. No.

Mr. Ryan: Just a minute. I will object to that

on the groimd that the proper foundation has not

been laid. There have been no ships identified, and

the question is not asked with reference to this

ship.

The Court: I think that that is a reasonable ob-

jection.

Mr. Long: I think so.

The Court: I think you should lay the foimda-

tion for that.

Mr. Long: Yes.
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Q. (By Mr. Long) What ships, Captain, from
your recollection have you taken out of the yard

in the spring ?

A. The '^Cordova".

Q. The ''Cordova"?

A. Yes, sir.

Q. Any others that you remember—either as

master or navigating officer—second officer?

A. It is hard for me to remember the way that

they run how many I was on when they came out

of the yard, but I was on most of them—I was on

every one of them coming out of the yard.

Q. Well, have you been on the ''Depere", which

is a sister ship of the ''Denali", coming out of the

yard at that time?

A. No. [844]

Q. Or on the "Derblay"?

A. No, sir.

Q. Or on the "Oduna"?
A. No, sir.

Q. You have not?

A. No, sir.

The Court: We will take an adjournment at this

time until 2:00 o'clock this afternoon.

(Whereupon an adjournment was taken at 12:00

o'clock M., October 21, 1937, to 2:00 o'clock P.M.

October 21, 1937.) [845]

October 21, 1937,

2:00 O'clock P. M.

The Court: In the future, in respect to the case

on trial, may I ask that all persons connected with
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the trial be in their places at the opening of court,

promptly. You may proceed.

Mr. Bogle: If Your Honor please, as I indicated

before lunch, we have subpoenaed the United States

Inspectors to testify as to the annual inspections,

and with the consent of counsel I would like to

interrupt Capt. McDonald and put them on.

The Court: Is that agreeable?

Mr. Ryan: Yes.

The Court: You may do so.

RICHARD G. ROBINSON

called as a witness on behalf of Petitioner, being

first duly sworn, testified as follows:

Direct Examination

By Mr. Bogle:

Q. Will you state your name, please?

A. Richard G. Robinson.

Q. Mr. Robinson, are you an employee of the

Department of Commerce, U. S. Steamboat Inspec-

tion Service?

A. Yes, I am.

Q. In what capacity are you employed?

A. I am a U. S. Assistant Inspector of Boilers.

Q. You are here today in response to a sub-

poena ?

A. Yes. [846]

Q. And that subpoena is a subpoena duces tecum

to produce your records and files in connection with

your inspection of the steamship ''Denali"?
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A. Yes.

Q. Which was your inspection, January?

A. January, 1935.

Q. January, 1935 and April, 19351

A. January 31, 1935 is mine.

Q. Have you those records with you?

A. No, I have not.

Q. Why did you not bring the records?

A. We are not allowed to take any files or

records from the office, by order of our local in-

spectors.

Q. You have a wire in your possession from the

Assistant Secretary of Commerce defining the pro-

cedure in that respect?

A. Yes ; I have it here.

Q. Will you let me see that, please?

A. Yes. (Witness produces document.)

Q. In response to this subpoena did you wire to

Washington for permission to produce the records?

A. Yes. The local mspectors wired this morn-

ing, but had not received an answer by the time we

had left to come up here, so that was handed to me

by the local inspectors to explain their status m the

case.

Q. I notice that it suggests that in matters ot

this kind you should confer with the United States

Attorney. Do you know whether they have con-

ferred with him?

A. I couldn't say.

Q. In any event, you are not, under the rules

of the depart- [847] ment, authorized to produce
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your notes and records made at the time of the

examination %

A. That is right.

Q. Are you personally familiar with the details

of what you did in connection with that examina-

tion'?

A. Yes, I am.

Q. I will hand you Petitioner's Exhibit No. 8,

entitled "Certificate of Inspection." I believe that

is dated January 31, 1935, isn't if?

A. Yes, it is.

Q. Was your inspection of the steamship "De-

nali" made prior to the date of the issuance of

that certificate *?

A. It was started prior to the issuance, but fin-

ished on that date.

Q. And so far as the boiler inspection is con-

cerned, you were the representative of the depart-

ment who conducted that inspection and authorized

the certificate, so far as that portion of the vessel

was concerned'?

A. Yes, sir.

Q. Will you just state briefly, Mr. Robinson,

what you did, what inspection you made of the

steamship "Denali" on and just prior to January

31, 1935?

A. On the morning of January 29th, the As-

sistant Inspector of Hulls, Capt. Kelly, and I pro-

ceeded to the "Denali", at West Seattle. In his

presence I proceeded to the fireroom, and we ap-

plied hydrostatic pressure to the three main boilers
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and the steam pipes. While this pressure was still

on the boilers I examined the boilers externally in

every detail, and then the boilers were emptied and
I examined them all internally, and made a few
recom- [848] mendations for minor little repairs.

From there we then proceeded to examine her

equipment, such as fire extinguishers, fire hose,

tested the hose, both of us together, and Capt. Kelly

inspected his part.

From then we went around and inspected all the

different quarters, everywhere through the vessel,

examined the electric lighting fixtures, fire extin-

guishing equipment, wherever it was available, and

every dangerous place, and also the deck machinery

and such equipment.

On the next day we continued examining her

equipment throughout, and on the morning of the

31st they had raised steam on the boilers, and I

set the safety valve to release at the proper work-

ing pressure under steam, and then tried out the

steam fire pump for its efficiency. We tried out the

steam steering gear, steam smothering lines to the

cargo holds, the steam windlass, and then pro-

ceeded to the steam steering gear aft, which was

disconnected and put into hand gear, and we

examined that.

Q. To what extent did you examine the steer-

ing gear?

A. Why, we tried it under steam from the pilot

house, from the wheel in the pilot house, to see

that it performed, from hard over in one direction
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to hard over in the other direction, and then put

it back amidships, until we were satisfied that it

w^as in good operating condition.

Then the steam is shut off and it is disconnected

from the steam gear and put in the hand gear, when

it is tried hard over in each direction, to see that

the hand gear is proficient. And then it is put back

amidship and con- [849] nected back onto the steam

gear again.

Q. During that process, do you have one man
aft and one man at the wheel?

A. As a rule we do. We have a mate at the

wheel, and there is a speaking tube, generally, so

they can converse, and w^e put the helm over both

ways, and then put it back amidships. And there

is an officer at the wheel in the pilot house to see

that those orders are carried out correctly.

The Court: Try to state what was done here, in

this particular instance.

Mr. Bogle: Yes.

The Witness: That was the exact procedure.

Q. As a result of that examination, will you

state to the Court just exactly what you found as

to the fitness of the ''Denali"?

A. Why, we found the vessel was fit in all

respects, and seaworthy.

Q. How long have you been in the Service, Mr.

Robinson ?

A. Eighteen years and a half.

Q. Was Mr. Murphy, of the Alaska Steamship

Company, present when you made your inspection?

A. Yes, sir.
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Q. Had you inspected other vessels of the

Alaska Steamship Company prior to this?

A. Yes, sir.

Q. Was Mr. Murphy present at the other in-

spections ?

A. Yes, sir.

Q. How long have you kno\Mi Mr. Murphy?

A. Well, since his appointment to the Alaska

Steamship Com- [850] pany. I cannot tell you just

what year that was.

Q. And you worked in fairly close association

with him, your work brought you in contact with

him?

A. Almost every month, and sometimes oftener.

That year we inspected very nearly all of their ves-

sels.

Q. From your experience with Mr. Murphy what

would you say as to his efficiency and qualifications

for the position he held over there as superintendent

of maintenance and repair?

A. Personally, I considered him a very com-

petent and efficient superintendent.

Mr. Bogle: That is all. Your Honor.

The Court: You may cross-examine.

Cross Examination

By Ryan:

Q. Did you make any examination of the com-

passes on the "Denali"?

A_ No sir.

Q* Did you make any examination of any of

the navigational equipment on the "Denali", other

than this steering gear?
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A. No, sir.

Q. Do you know what navigational equipment

she had on board, of your own knowledge, and spe-

cifically what navigational instruments, and what

books, and that sort of thing?

A. No, sir. I passed through the pilot house, of

course, in the course of this inspection, and no-

ticed that she had her compasses.

Q. Then you do not mean to say that you found

that the "Denali" was seaworthy in all respects'?

You found her [851] seaworthy insofar as the

respects were concerned regarding which you made

a direct examination, is that correct?

A. That is correct.

Q. And it is limited to that extent?

A. Yes.

Mr. Bogle: Yes; I will admit that. I tried to

limit it to that.

Q. In other words, you would not think of letting

the "Denali" go to sea without some further in-

spection of her by somebody else in the respects in

which you had not examined her, isn't that so?

A. That is right, sir.

Q. You didn't see Mr. Kelly make any examina-

tion of the compasses of the ^'Denali", did you?

Mr. Bogle: I object to that as not proper cross-

examination.

The Court: Objection sustained. You can make

him your own witness if you wish.

Mr. Ryan: If the Court please, can I be heard

on that for just a moment?
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The Court: The ruling will stand. You can
make him your own witness if you wish to inquire

into those matters, now or later.

;Mr. Ryan: I prefer to take it up imder cross-

examination.

Q. (By Mr. Ryan) Wliere was the ''Denali'^

when you made this inspection?

A. At the Alaska Steamship Company yard in

"West Seattle.

Q. What was her heading?

A. I don't imderstand that question. [852]

Q. How was she lying at the pier, parallel with

the shore line or not?

A. That I couldn't remember. They have so

many boats there that I could not tell you the posi-

tion the "Denali" was lying in.

Q. How" many boats were there at the time you

examined the ''Denali"?

A. I will have to make a guess, if you want that.

There must have been seven or eight.

Q. Was the ''Denali" the nearest to the pier?

Did you go on board her from the pier or did you

go over some other vessel to get to her?

A. I can't remember that. I will tell you, we

would inspect the boats as they came along. At that

time we were inspecting three boats, the "Oduna",

and I think the ^'Derblay", and the ''DenaH", and

we went from one to the other, and which position

she was lying in I couldn't tell you.

Q. How were the other two ships lying, if you

remember ?
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A. Well, some were lying parallel to the dock

and some were not.

Q. Are you sure there were some lying not

parallel with the dock, with only seven or eight

ships in there?

A. Some of the smaller ones were not, I think.

Q. They wouldn't be of the type of the "De-

nali'\ would they? Now, when did you begin your

examination, at what time of day?

A. I think nine o'clock A. M.

Q. On what date?

A. On January 29, 1935.

Q. When did you finish your examination? How
long did you [853] work on that day?

A. I think we worked imtil past noon, and then

w^ent to one of the other boats. I don't remember

which one. You see, if I may say in this way

Mr. Long: Just complete your answer.

The Witness: We went from one to the other.

Q. Then after noon of that date when was the

next time you went on board the ''Denali", in the

course of your inspection, if you remember?

A. The next morning.

Q. At what time?

A. I think at nine o'clock.

Q. How long did you stay on board the ''Denali"

on that date? That would be February 1st, would it?

A. No, sir; the 30th.

Q. January 30, 1935?

A. Yes. I think we worked until noon time

again on the
'

' Denali '

', and then passed to the other

vessels.
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Q. So each day you went on the ''Denali" first

in the morning?

A. Until we finished, yes.

Q. When did you next go on the ''Denali" after

that, after January 30, if at all?

A. January 31.

Q. When did you go on board her?

A. They came and notified us when they were

ready, and I really couldn't tell you the hour. It

was in the forenoon.

Q. How long did you stay on board her on

the 31st?

A. I think at least three hours.

Q. Then when did you go on board her again?

A. Well, we were finished. [854]

Q. The nature and extent of your inspection is

fully disclosed by what you have testified on direct,

is that ri|ght?

A. Yes, sir.

Q. That is, you made a hydrostatic test on the

boilers and the steam lines, and the test of the steer-

ing gear, as you have described, is that right ?

A. I couldn't imderstand your first word.

Q. And the fire extinguishing equipment, and

the fire hose?

A. And the fire hose, yes, sir.

Q. That was your total examination, you, your-

self?
'

A. Well, I examined all the quarters and the

holds also, all through the holds, for their bilges,

and the steam smothering equipment.
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Q. The bilges and the steam smothering equip-

ment?

A. Yes, sir.

Q. Anything else on your personal examination!

A. All her electrical equipment, all through-

out the vessel, also.

Q. What electrical equipment did she have in

the way of generators?

A. She has two generators, as I believe. They

are about 15 kilowatts each.

Q. Where were they located?

A. They were located in the engine room on a

raised platform above the deep load line.

Q. What kind of current did they generate?

A. D. C.

Q. Direct current?

A. Yes, sir. [855]

Q. Where did the lines from those generators

run? I will put it this way; what lines from those

generators ran up on the bridge?

A. The lines to the bridge?

Q. In the pilot house.

A. For her running lights and the lights in the

pilot house, for navigation. They also have a com-

pass light, and ordinary lights in there to see by.

Q. And there is a ground on one end of them,

consisting of the ship's side, isn't that right?

A. No, sir. The ship's side is not a ground any

more in this style of lighting.

Q. Do you remember on the ''Denali" what the

situation was?
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A. Yes, sir. She had direct connection with the

dynamos, the regular system. The hull is not used

any more as part of the system as a ground.

Q. Have you a note of that anywhere?

A. No, sir. We just make it as a D. C. current.

Q. Did you examine to ascertain that fact on

the "Denali"?

A. Yes. [856]

Q. Who—you said that Mr. Murphy was with

you on this examination part of the time, was he?

A. Part of the time, yes.

Q. Who else was with you, if anybody?

A. Benjamin Parker was acting as chief engi-

neer but attended me in the engine room.

Q. Anybody else?

A. And on deck I went along with Captain

Kelly and the first officer.

Q. Who was the first officer?

A. I cannot tell you his name now.

Q. How^ do you know that he was the first offi-

cer?

A. Because he was acting first officer. He rep-

resented the ship at that time and we always have

the first officer there to go around when the mas-

ter is not present.

Q. I see. There was no master assigned at all to

the "Denali" in January, 1935, so far as you know,

was there?

A. No, sir.

Q. There was a man that you called the chief

officer?
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A. Yes, sir.

Q. Is that right?

A. Yes, sir.

Q. And nobody else besides this chief officer,

isn't that correct?

A. Well, he had all his help. They have con-

siderable help. There must have been eight or ten

men working there in the engine room and fire room

at this time to help in this inspection.

Q. To help in the inspection ? [857]

A. Yes, sir.

Q. Just temporarily assigned there to help in

the inspection?

A. That is right.

Q. And that is also true of the first officer?

A. Yes, sir. He has a deck crew.

Q. There especially assigned to help you in the

investigation ?

A. In the inspection.

Q. Yes.

A. Yes.

Q. You never saw Captain Healy around there,

did you?

A. I think Captain Healy was not connected

with that vessel at that time. I probably saw him

in the yard.

Q. Or Pilot Obert?

A. No, Pilot Obert was not there at that time.

Q. Or Mr. Cleasby?

A. I don't know any gentleman by that name

that I can recall now.
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Q. Or Mr. Lawton?

A. No.

Q. You don't remember him?

A. No.

Q. Or Mr. Larson, second mate, Larson? Do
you remember him? Do you know him?

A. Yes, I know him.

Q. Did you see him there?

A. I have to acknowledge that I do not remem-

ber him being there.

Q. You do not? [858]

A. No. f

Mr. Ryan: That is all.

Redirect Examination

By Mr. Bogle:

Q. Mr. Robinson, was the first mate on deck or

in the engine room to aid in the work or assist you

in making your inspection?

A. Yes, sir.

Q. I will ask you if you made such an inspec-

tion to such an extent as was required by the

United States Steamboat Inspection Service?

Mr. Ryan: I object to that as calling for a con-

clusion of the witness, and on the further ground

that it is speculative. He can ask him what exami-

nation he made. The effect of it is not for him to

say.

The Court: Well, it is leading. If you can direct

your question in such a way or frame it in such a

wav so that it will not suggest the answer, you may

do^so. You can ask him if he had any standard by
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which he could determine the fairness or efficiency

of his inspection. You may do so if you can.

Q. (By Mr. Bogle) I will ask you this. There

are certain regulations, are there, of the Govern-

ment with reference to inspections'?

A. Yes, sir.

Mr. Ryan: I object to that on the ground that

that is not proper cross examination.

The Court: That objection is overruled. [859]

Q. (By Mr. Bogle) In making this examination

did you comply with those regulations'?

Mr. Ryan: I object to that as calling for a con-

clusion on the part of the witness and on the fur-

ther groimd that it is speculation. That is the very

point that the Court has to determine and it is not

competent for the witness to answer that.

Mr. Bogle: It seems to me that that is quite

proper, if Your Honor please, in the case, especially

since the Government through its own regulations

will not permit his witness ivitness to produce his

notes which will show all the details of his exami-

nation. In that case it is proper for him to testify

that he did everything that was necessary or re-

quired by the United States Inspection Service

regulations.

IVir. Ryan : If it is put on that ground I have no

objection to his asking this man after the notes

are available. But that does not change the law.

Mr. Bogle: Very well.

Q. (By Mr. Bogle) I would request you, Mr.

Robinson, to advise me if you get permission from
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the seori'tary of cominprre to pnKliirp ymir notes.

Will you do so?

A If I jjet jK'nnissinii from thr won'tary of

(•oninu'rco?

(} Vrs, sir, to i>r<Klu<'r your iintPK.

A. Well, we an* nally drtailrd by the local in-

spector, aiul if lie requests me to pnKluce them I

will do so.

Q. Y«'s. I say, will you advis<» met

A. Yes, sir.

Q. And then 1 will takt- it up witii lum.

A. ^'.^s sir. [s<;<»]

C^. N'ou want this tilr. <l.. \..ii '

A. Yes, sir.

Mr. liople: That is all.

(Witness exeuse<i)

Mr. Bogle: Captain Kelly, take the stand, plente.

KK* ANCIS KKLLV,

called as a witness <.n l)ehalf nf Petit. ....... Iwing

first duly swoni. testified as f..lloW8:

Direct F^xaminati«)n

By Mr. Bojrle:

{} \Vill you statr yur name?

A. i'raneis Kelly.

<l Are you in the employ of the Dei^arlment of

Commeree, U. S. Inspection Sen-icet

A. Yes, sir.
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Q. In what capacity?

A. Assistant Inspector of Hulls.

Q. And you are here in response to a subpoena

duces tecum to appear wdth your books and notes

relative to an inspection which you made of the

Steamship ^'Denali" around January 30, 1935, and

April 4, 1935?

A. January 31, 1935, sir ; not April 4th.

Q. Well, the subpoena covers them both, Cap-

tain. I was merely trying to be accurate. But you

are here in response to such a subpoena?

A. Yes, sir. [861]

Q. Are you in a position to produce your

records?

A. No, sir.

Q. Of that inspection?

A. No, sir.

Q. Is that the same reason as stated by Mr.

Robinson ?

A. Yes, sir.

Q. Captain, how long have you been with the

United States Inspection Service?

A. Eighteen years.

Q. In your capacity as local inspector of hulls?

A. No. Assistant inspector of hulls.

Q. You are now assistant inspector of hulls ?

A. Yes, sir.

Q. And what was your seafaring experience;

prior to the time you joined the U. S. Inspection

Service ?

A. I have been all my life at sea up to that

time.



vs. Alaska Steamship Co. 81 ">

(Testimony of Francis Kelly.)

Q. What licenses do you hold, or did you liohl

when you joined this service?

A. Master.

Q. How long had you held a master's license?

A. About twenty-five or twenty-six years.

Q. Have you had any experience as an officer

in navigating—on boats navigating to and from

Alaska ?

A. Yes, sir.

Q. Did you have any experience as a master on

boats navigating to Alaska?

A. Yes, sir.

Q. Was that over a period of a considerable

number of years?

A. Most pilots, sir.

Q. How many years would you say, Captain,

that you were [862] master and pilot on Alaska

boats ?

A. For the Alaska Steamship Company about

seven or eight years I should say—pilot and mas-

ter.

Q. And were you

A. (Interposing) That is as near as T can come

to it now, sir, it is so far back.

Q. But you were in the employ of the Alaska

Steamship Company for seven or eight years?

A. I was steady there for ten years prior to

ioining the Steamboat Inspection Service.

Q. And then have you been employed by some

other company in Alaska prior ^o that time

A. Yes, sir. By the Pacific Coast Steamship

Company.
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Q. For how many years %

A. I couldn't tell you, sir. It is so many years

—it is thirty years ago.

Q. Thirty years all together in Alaska?

A. No, no. Since I went there.

Q. Yes. All right. Captain, did you as an as-

sistant inspector of hulls inspect the Steamship

"Denali" at West Seattle on or about January 31,

1935?

A. Yes, sir.

Q. For her annual certificate %

A. Yes, sir.

Q. I show you Petitioner's Exhibit 8, entitled

'* Certificate of Inspection"

A. (Interposing) Yes, sir.

Q. (Continuing)—"Steamship 'Denali'"?

A. Yes, sir.

Q. Was this inspection of this vessel made prior

to the [863] issuance of this certificate marked

Petitioner's Exhibit 8?

A. Yes, sir.

Q. And was this certificate issued upon your

report and the report of the local inspector of hulls?

A. And on my partner, the inspector of boilers.

Q. I beg your pardon, Captain, I mean boilers.

A. Yes, sir.

Q. Now, Captain, you haven't your notes?

A. No, sir.

Q. Now, do you remember about what your in-

spection consisted of—the inspection of hulls?
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A. My duty is to inspect the entire hull of the

ship—the structure and the condition of the ship,

and report on it. If the report is satisfactory then

the steamship service will issue a certificate to the

ship.

Q. And if your report is not satisfactory ?

A. They don't get a certificate.

Q. Could you tell us briefly just, approximately,

what you did in your inspection as inspector of hulls

before this certificate was issued?

The Court: With respect to this particular in-

spection job.

A. Yes.

Q. (By Mr. Bogle) Yes. State it, I said, as in-

spector of hulls on this job.

A. The first! thing I did when going on board

on January 29th, I went down in the fire room with

the boiler inspector and I witnessed the pressure—

the hydrostatic pressure that is put on the boilers.

I have got to witness [864] that, and I make an

entry in my—I make an entry in this book—this

hull book, as I call it. Then I go and inspect the

ship throughout—the condition of the ship, takmg

in the structural part of the ship, all frames, the

beams and decks, and the life saving and fire fight-

ing equipment.

Q. You did that on the "Denali" on January

29th and January 30th 1

A. On January 31st. That is the date that I

finished my inspection.
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Q. Did you take any part in testing the steering

gear?

A. Yes.

Q. Will you just state what you did to inspect

the steering gear?

A. We imshackled the chains off of the quadrant

on the rudder head and put it in the hand gear, put

the helm hard over each way, and back amidships,

and satisfied myself wdth the diamond screw that

is in that case and that is over the w^heel gear on

the poop that everything is in good condition. If

it is not I report it as such.

Q. Did you make any inspection of the gear

from the pilot house

A. (Interposing) Yes, sir.

Q. (Continuing)—to the quadrant?

A. Yes, sir.

Q. Captain, did you make any inspection of this

vessel's compasses?

A. I examined the compasses, and I tried then

to find out if that compass is sluggish. That is very

easily done with a pocket knife or a steel marlin-

spike, that it is [865] not sluggish, that it is not

stuck, that the card is in good condition and the

gimbels are working properly, and that is all that

I could do with the compass.

The Court : Did you do that in this case ?

The Witness : Yes, sir.

Q. (By Mr. Bogle) Did you notice these devia-

tion cards?
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A. Yes, sir, these deviation cards are posted in

the pilot house, framed on the glass.

Q. For each compass?

A. Yes, sir, the standard and pilot house.

Q. At the time that you were aboard was the

azimuth or compass books aboard?

A. Yes, sir.

Q. Did you make any examination of this book?

A. Yes. I compared that with the last bearings

that were taken and azimuths that the officers had

taken. I compared that with the deviation cards

that are posted in the pilot house, and I found very

little if any difference in the bearings that they

took of the compasses when the ship was in opera-

tion.

Q. Did you make an examination of the compass

to determine whether it was properly set?

A. Yes, sir.

Q. As to its physical condition ?

A. Yes', sir.

Q. Were there any bubbles?

A. No, sir.

Q. And as a result of comparing the azimuth

book with the last deviation card did you make any

recommendation with reference to that compass?

[866]

A. No, sir, I did not.

Q. If there had been an unusual deviation what

would you have done in the line of your duty?
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A. I would have recommended that the compass

would be looked to—^attended to.

Q. In your experience as a ship master and

from your experience as a local inspector, whose

duty is it in the ship's personnel to determine the

condition of the compass—I mean the deviations,

not the physical conditions'?

A. Well, any watch officer will do that at every

possible chance they get, sir. When the officer is

on watch that is the standing order from the cap-

tain to do that at all tiines.

Q. Under what circmnstances from your experi-

ence, is there an adjustment made by these com-

pass adjusters'?

A. Well, when you get a compass adjuster

aboard

Q. (Interrupting) Well, w^hose duty is it to

determine that?

A. The compass adjuster. He would change the

magnets and such-like which the master

Q. (Interposing) You do not understand me.

Mr. Ryan : Please do not interrupt.

The Court: Well, the answer is not responsive,

I do not believe, to the question. Read the ques-

tion and the answer.

(Question and answer read)

Mr. Ryan : I think that is responsive.

The Court: It will stand as far as it has gone;

the Court does not think so, but you can proceed

and ask the witness another question. [867]



vs. Alaska Steamship Co. 821

(Testimony of Francis Kelly.)

Q. (By Mr. Bogle) Whose duty is it to call a

compass adjuster?

A. The master of the ship.

Q. In other words, who determines whether the

compass needs adjustment?

A. The master of the ship.

Q. Has that been your experience ?

A. Yes', sir.

Q. Captain, what has been your experience with

vessels in the Alaskan trade as to the effect of cargo

—particularly deck cargo—their possible effect

upon compasses?

A. That w^ould depend upon the likelihood of it

—^how close it is stowed to the compasses, and what

it consistsi of.

Q. Has it a tendency, or is there a possibility

that that might affect the deviation of the corn-

passes ?

A. Yes, sir.

Q. How does the master determme the exact ex-

tent of that deviation after the cargo is on board?

A. As a rule he finds that out in the bay in

Seattle before he goes to sea.

Q. Inw^hatway?

A. He finds the deviation on the different head-

ings' of the ship

The Reporter: (Interposing) What is your an-

swer after that?

Mr. Bogle: He said ''by swinging her in the

bay".
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Mr. Ryan: No, he did not say that. He said,

''After the ship goes to sea". [868]

The Witness: No, sir. He finds that out by

swinging her in the bay.

Q. (By Mr. Bogle) Now, did you say that,

Captain, "by swinging her in the bay'"?

Mr. Ryan: Now, please don't do that. I object

to that as highly suggestive, and I ask that the last

answer be read as the court, reporter has it, so that

there won't be any doubt about that.

The Court : The objection is sustained. Read the

answer that you have, Mr. Reporter.

(Answer read as follows: "He finds the deviations

on the different headings of the ship ")

The Court: If the witness wishes to correct the

answer that the court reporter has read, if it is not

correct, let the wdtness please correct it or amplify

it in such a way as the witness thinks it ought to

be in order to make it fully correct.

The Witness: That is correct.

Q. (By Mr. Bogle) Is that your complete an-

swer to the question, Mr. Kelly ?

A. Yes, sir.

The Court : All right. You may ask him another

question.

Q. (By Mr. Bogle) Then I will ask you this

question. Where does he ordinarily find and in

what manner does he find those deviations ?

A. Well, at the present time in the bay of Seattle

he can find it. He knows the magnetic bearings of
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the different objects along the waterfront in Seattle.

That is one way. The other is with the snn, of

course. [869]

Q. You mean by taking an azimuth?

A. Yes, sir.

Q. Captain, when the cargo is aboard the ship,

and in the progress of the voyage I will ask you if

there is any accurate, definite way of determining

your deviation except by azimuths taken after the

cargo is aboard ?

A. I don't get that question.

Mr. Bogle : Will you read the question ?

(Question read)

A. Yes, by swinging the ship—by taking azi-

muths and swinging the ship out in the bay before

proceeding to sea.

Q. Is it customary. Captain, to take azimuths

after the commencement of the voyage and during

the progress thereof?

A. Yes, sir.

Q. When you discharge cargo at a way port is it

customary and necessary in your judgment to take

azimuths to find out the exact deviations at that

point of the voyage?

A. Yes, sir. It is always done, sir.

Q. Is there any way of checking your deviations

by known courses in Alaska ?

A. Yes, sir.

Q. Is that a common way of checking them?

A. Yes, sir, with a man that is running to

Alaska, yes, sir. It is very often done as you steer
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that same course perhaps in many places, and it is

a great help to check your compasses up when going

through a course and steering northeast. When I

know that I am going to steer northeast [870]

perhaps twenty times on that voyage it is a big help

to me later on.

Mr. Bogle : That is all, Captain.

The Court : You may cross examine.

Cross Examination

By Mr. Ryan: ^
Q. Do you know what your record shows^

Mr. Bogle: (Interposing) May I ask one more

question, Mr. Ryan?

Mr. Ryan: Yes.

Direct Examination

(Continued)

By Mr. Bogle

:

Q. Captain, I will ask you if you know whether

or not pilots are required by certificate of inspec-

tion

A. (Interposing) What, sir?

Q. Pilots, are they required by the Steamboat

Inspection Service?

A. They are not ordered, sir. They can carry

them if desired.

Q. They are not required by the service ?

A. No, sir, not as long as she has the certified

number of officers, the captain and the certified num-

ber of officers on board the ship. They can carry

them if they wish.
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Q. Do you know whether or not it is customary

in the Alaskan trade—it is customary for the Alaska

Steamship Company to carry pilots in addition

to the crew [871] required by the certificate ?

A. Yes, sir.

Q. Captain, does the Inspection Service, its rules

and regulations, require the adjustment of the com-

pass by a professional adjuster at any stated period?

Mr. Ryan : I object to that as leading.

The Court: Objection overruled.

A. There are no rules laid down for that in our

service.

Mr. Ryan : May I have that question read ?

(Question read)

Mr. Ryan: And what was the answer?

(Answer read)

Mr. Bogle : That is all.

The Court : He made an answer with respect to

the custom of the Alaska Steamship Company em-

ploying and using pilots in the Alaska trade. It is

not called to my attention whether his answer was

that he does know of it, or whether he meant to say

that they did use them. Mr. Reporter, will you

turn back to that question and the answer?

(Question read as follows: "Do you know whether

it is customary for the Alaska Steamship Company

to carry pilots in addition to the crew required by

the certificate? A. Yes, sir.")

The Court : You see, the answer to that question

would be with reference to whether he knows, he

stating that he does know.
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Mr. Bogle : I get the point.

Q. (By Mr. Bogle) Well, does the Alaska

Steamship Company carry pilots on all of its ves-

sels in addition to the [872] crew required by its

certificate ?

A. Yes, sir.

The Court : And did it do so in 1935 in the month

of May?
The Witness : Yes, sir.

Q. (By Mr. Bogle) Do you know, Captain

Kelly, in your experience with the Inspection Serv-

ice as to the qualifications of Mr. E. M. Murphy,

Superintendent of Maintenance and Repair of the

Alaska Steamship Company?

A. The qualifications, as far as I know, are that

he is a very efficient man.

Q. And you have had experience with him over

a period of how many years?

A. Well, I have knowTi Mr. Murphy when I was

in the Alaska Steamship Company before I joined

the Inspection Service. I would say that I have

known him for the past twenty years.

Q. Was Mr. Murphy present when this inspec-

tion was made in January, 1935 ?

A. He sure was.

Q. Is he customarily present at all inspections

of the Alaska Steamship's vessels?

A. He goes from one ship to the other. He is

not on each ship every moment of the day, but he

is there the principal part of the time.
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Mr. Bogle : That is all.

The Court: Now, Captain, you said that so far

as you knew Mr. Murphy was competent, or some-

thing to that effect. You limited it by "so far as I

know". Now, wiiat do you mean by ''so far as I

know"? You mean you [873] are not certain in

your mind about his competency, or what do you

mean*?

A. Well, judging by his work, sir, and looking

at what he has done around the ships, sir, I would

say that the man was a competent man.

The Court : Have you any doubt on that score ?

The Witness : None whatever.

The Court : You may cross examine.

Cross Examination

(Continued)

By Mr. Ryan:

Q. Has Mr. Murphy ever been licensed by your

department as a mate or a pilot or a captain of

any vessel ?

A. I don't know, sir.

Q. You don't know what his experience has been

at sea?

A. No.

Q. You don't know whether he has had any ex-

perience at sea?

A. No, sir, I cannot say.

Q. Then how do you know what his competency

was—competency for what?
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A. As superintendent of the company.

Q. I see. Do you know anything about Mr. Mur-

phy's competency as to compasses, or when they

should be adjusted, or anything of that kind?

A. No, sir.

Q. Or anything in connection with the naviga-

tion of the ship—his competency in regard to that?

A. No, sir, I cannot say that.

Q. Now, the Alaska Steamship Company, like

any other [874] steamship company, was required

to have an officer on the bridge who had—who was

licensed by the Steamboat Inspection Sei^ce as a

pilot for the waters through which the ship was

traveling, isn't that so?

A. I don't think it is compulsory, sir, in the

waters of Alaska for a man to hold a license for

those waters in particular.

Q. You
A. (Interposing) A man of experience who

goes up there may not have a license for those

waters.

Q. Doesn't the United States Steamboat Inspec-

tion Service issue pilot's licenses and endorses

pilot's endorsement on the master's license covering

the waters going up to Alaska ?

A. Yes, if he applies for it and passes the exam-

ination.

Q. But you do not think that he is required to

do that, is that it ?

A. No, sir, not in that way. [875]
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A. (Continuing) There is plenty of men rmining

to Alaska, sir, with experience, and still they never

had the endorsement on their license as a pilot.

Q. Who is your superior?

A. In Seattle, sir? Capt. Daniel Hutchings.

Q. He is the one who signs the licenses, isn't he?

A. Yes, sir.

Q. So you think it is proper for the Alaska

Steamship Company to send a ship out with a man

who doesn't have a pilot's endorsement, or pilot's

license, on a trip to Alaska, Metlakatla and Ketchi-

kan, Alaska, is that right, from Seattle?

A. No, sir; I want a man of experience as a

pilot.

Q. Then what do you mean?

A. He may not have the papers, he may not have

passed that examination for it, but he has had years

of experience in them waters.

Q. He has had years of experience ?

A. Pilots running to Alaska.

Q. Which pilot are you talking ahout, any pilot

on the ''Denali"?

A. No.

Q. Now, do you know what your record shows

with reference to the compasses on the ''Denali"?

A. I reported it in good condition, sir.

Q. Are you sure about that?

A. Yes, sir.
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Q. How does your record read, if you recall it?

A. ''Reported good."

Q. Are you sure those are the words? [876]

A. Yes, sir.

Q. Who reported it good?

A. I did, sir.

Q. The words you used, you think, were "re-

ported good", is that right?

A. Yes, sir. That is taking a report from the

chief officer. I asked him what was the condition

of his compass and he says "It is in good condition,

and then I examined it.

Q. So then you wi*ote down that it was reported

in good condition, is that right?

A. Yes.

Q. Is that what you mean to say?

A. Yes.

Q. Didn't you actually say "said to be in good

condition"?

A. No; "reported good." That is all the words

we used.

Q. At any rate, you asked this man who called

himself the first officer, and who had been tempo-

rarily assigned there to assist you in this inspec-

tion, if the compass was in good condition, and he

said "Yes", is that correct?

A. Yes.

Q. And so you wrote down "reported in good

condition"]

A. "Reported good," yes.
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Q. Now, it is not the usual practice of an as-

sistant hull inspector to go down and tamper witli

compass on a ship during the course of annual in-

spection here in Seattle, is it?

A. Just examine it, sir; do as much as you can

with it, sir.

Q. It is usual for them to take the word of some-

body on the ship, or somebody with the company,

with reference to the [877] condition of a compass,

is that right?

A. Yes. That is the first thing we find out, and

then we examine it afterwards, sir, oui'selves.

Q. You are sure about that?

A. Yes, sir, certain.

Q. Now, just what test did you make of this

compass; how did you test it?

A. On some of them ships we take

Q. (Interposing) I am not asking you about

some of the ships, I am asking about the ''Denah"

in January, 1935. Did you test it for a bubble?

A. Yes.

Q. How did you test it for a bubble?

A. It is hard to remember three years back, sir;

exactly. I am telling you the custom. I can use

my pocket knife.

Q. I would like to know what you did on the

''Denali". If you do not remember, say so.

The Court r He is asking you to confine your

answer to your recollection of what you did on this

particular inspection job on the "Denali".
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The Witness: Yes, sir.

The Court: Do that if you can, and if you can-

not, say so.

The Witness : I can remember I used my pocket

knife.

Q. (By Mr. Ryan) Did you do that; did you

make an inspection for bubble, that is what I am
asking about? Did you examine the compass of the

*'Denali" to ascertain whether or not there was a

bubble? Did you or did you?

A. Yes, sir, I did, sir.

Q. What test did you make? Describe it in

detail. [878]

A. I would shake the compass with my hand, by

putting it on the glass and working it in the gim-

bals to find out if there were any bubbles or leak-

age in the compass.

Q. That is all you did?

A. Yes, sir. And then tried to see that the card

was not stuck, that it was working freely.

Q. What test did you make for that, the work-

ing freely of the card?

A. Using a pocket knife, sir, a steel knife, by

bringing it close to the compass. By doing that it

will shift the compass card, and it will work on the

paper. Take it away and it goes back to its original

position.

Q. So you pulled a pocket knife out of your

pocket and held it near the compass?
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A. Yes, sir; and it would pull the compass per-

haps a point or point and a half out of position,

and it would sway across on the pivot.

Q. And from that you think you could determine

whether or not the compass card was in good con-

dition ?

A. That is the only means I have, sir.

Q. At least, that is all you did on the '^Denali"?

A. That is all.

Q. What other test did you make of the com-

pass?

A. No more than that, sir.

Q. What?

A. No more than that, sir.

Q. Nothing more than you made a test for the

bubble

A. Yes, sir ; and to see that the compass card

Q. You describe what you did—and then you

pulled out a pocket knife and held it near the out-

side of the com- [879] pass?

A. To see that it was not stuck.

Q. Did you do anything else with reference to

the compass at all, so far as the nature or extent

of your examination was concerned?

A. Only swung it in the gimbals, that is all.

Q. How did you swing it in the gimbals?

A. You can turn it over in the gimbals, sir
;
half

ways over in the gimbals.

Q. You turned the compass over half way?
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A. Half way, like that ; athwartship and fore and

aft, and see that everything was in working order.

Q. That was the only test you made, and from

that you concluded it was in good order?

A. Yes.

Q. So the three things you did, first, that test

for the bubble, then that for the compass card, and

the swinging in the gimbals. Did you make any

other test of the compass?

A. No.

Q. Which compass was that that you tested in

that way?

A. There is one in the pilot house, sir, and a

standard on top of the pilot house.

Q. Is there a pelorus?

A. There was one in the chart room, sir.

Q. There was one in the chart room?

A. Yes, sir.

Q. It was not in position, though, was it?

A. No, sir.

Q. That is the only one on the ship?

A. The only one I saw aboard the ship, sir, was

that one in [880] the chart room.

Q. Where was the stand for the pelorus, if any,

if you know?

A. I can't remember, sir. It is too far back.

Q. You did not use that, anyway?

A. No, sir.

Q. In any of your examinations?

A. No, sir.
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Q. Did you examine the bearing board on the

ship, or was there one ?

A. I cannot say, sir. I couldn't remember that.

Q. Then you didn't take any bearings on any-

thing, did you?

A. No, sir.

Q. No azimuths at all?

A. No, sir.

Q. What magnetic heading was the ''Denali" on

at the time you made your examination?

A. That I couldn't remember, sir.

Q. You made no note of it?

A. No, sir.

Q. Was she lying parallel to the shore, with the

dock, or not?

A. Well, some docks there are lying north and

south, almost, and there is another one east and

west, and which one she was at, sir, I couldn't tell

you. I guess there was seven or eight ships there

at the time. Now, she could be lying with the dock

east and west, or lying at the other one, north and

south, sir. I don't remember that.

Q. You do not remember which way she was

lying?

A. No, sir, I don't remember that.

Q. The magnetic direction or heading, as you

might call it, of that dock is what? [881]

A. At West Seattle?

Q. Where the ^'Denali" was lying.

A. Oh, I couldn't give you that, sir. I don't
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know it, not to be exact. It is in a north and south

direction, one dock is, and another one is in an

east and west direction.

Q. North and south what, true, magnetic or

compass ?

A. I couldn't say for that. I never tried it out.

Q. How do you know it was north or south,

then'?

A. In a north and south direction.

Q. How do you know it was in a north and

south direction?

A. It might be north by east or it might be north

by west.

Q. How do you know that?

A. I know the trend of the Bay in Seattle har-

bor to be almost north and south, sir.

Q. Wliat charts were on board the "DenaH"

at the time you made your examination, if any?

A. There was drawers in the chart room full

of charts.

Q. Charts of various sorts?

A. Yes, sir. They were full right up, sir.

Q. Could you tell us exactly what navigational

equipment the ''Denali" had, if you know of your

o^Ti knowledge, at that time, on board?

A. Outside of the compasses?

Q. Yes.

A. The pelorus and the compasses.

Q. How many compasses?

A. Three.
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Q. What were they ?

A. One in the pilot house, one on the top, and

there was one aft of the hand steering gear. [882]

Q. Are you sure about that?

A. Yes, sir.

Q. Did you look at it ?

A. Yes, sir.

Q. Did you test that the same as the others?

A. Just the same as the others.

Q. You went around and tested all three in the

way you described?

A. Yes.

Q. With a knife, and then you rolled the gimbals

up and down?

A. Yes, sir.

Q. And then you shook it in your hand ?

A. Yes, sir.

Q. That is the test you made?

A. Yes, sir.

Q. You didn't open up any of the compasses, did

you?

A. No, no, I did not.

Q. You didn't take anything apart or remove

any nut or do anything of that sort?

A. Oh, no.

Q. Was the "Denali" lying on the same heading

every time that you went on board her?

A. Them three days she was, yes, sir.

Q. Those are the only three days you were

aboard ?
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A. That is all, sir.

Q. How many hours all together were you on

board the "Denali" during the course of your total

inspection?

A. As near as I can go, three days; say twelve

hours, sir.

Q. How many ships did you examine during that

three days, [883] or did you inspect ?

A. We went from one to the other, done some

on one and then had to go to another, and when

they were ready with the boilers—there is a lot of

men standing by piunping pressure and we have to

go and attend to that and get the pressure on the

boilers so that we wouldn't keep those men all

standing there.

Q. The question was, how many ships did you in-

spect on those three dates that you have testified

to here?

A. I was inspecting the "Denali", the ''Derb-

lay"_the "Denali", the "Derblay" and the

^'Oduna", as near as I can remember. I was in-

specting them on them days.

Q. On those three days you foimd it necessary

to give twelve hours to the "Denali"?

A. Yes, sir; about that.

Q. What are your working hours a day; what

were your working hours on those three days ?

A. We would go to work at nine o'clock in the

morning, until 4:30, sir.

Q. Was anybody present when you made any of
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those three tests of the compasses of the ^'Denali"

that you have described?

A. Thei'e was a mate there.

Q. What was his name ?

A. I am not sure of the name, sir. I think it was

Larson, as near as I can remember.

Q. Do you know Second Mate Larson of the com-

pany or not?

A. This man that I have reference to, sir, is a

master, has master's papers, I know.

Q. Do you know Second Mate Larson, who was

on this ship when she was lost ? [884]

A. I cannot say I do, sir.

Q. That is not the same man you are talking

about, is it ?

A. No, sir.

Q. Didn't you repoi-t to your office in the Fed-

eral Building each morning before you went to

work ?

A. Yes, sir.

Q. Before you went to work over at West

Seattle?

A. Yes, sir.

Q. What time did you report at your office in

Seattle before you went over to West Seattle, on

each of those three days?

A. To the best of my opinion, sir, about 8:35

in tlie morning.

Q. To whom did you report?
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A. We go in the office and get our orders from

the Local Inspector.

Q. And you think you were there at 8 :35 on each

of those three mornings?

A. Yes, sir.

Q. With reference to the "Denali'"?

A. Yes, sir. That is generally our time.

Q. Then when did you report back at that office

?

A. At 4:30, sir.

Q. You arrived there at 4:30?

A. About that, sir.

Q. Those are the only three days you were on

board the ^'Denali" at all during those years, 1934

and 1935?

A. That is those three days in January?

Q. When you were making your inspection, is

that correct?

A. Yes, sir. January, 1935, sir.

Q. The three days that you specified ? [885]

A. Yes, sir.

Q. She was lying in one heading all the time?

A. As near as I can remember, sir.

Q. Now, will you describe the appearance of the

azimuth book on the *'DenaH" that you saw, if you

saw it. Do you remember the azimuth book on the

"Denali?"

A. Yes, sir.

Q. Will you just tell me what it looked like

from the outside, the cover, what it said on it ?
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A. No; I can't remember that, sir. I couldn't

remember that.

Q. Tell me where that azimuth book was stowed,

just where it was on the "Denali"?

A. It was in the pilot house, in a dra.wer.

Q. In a drawer, yes, sir.

Q. Did you pull out the drawers and look in

them, is that if?

A. Yes, sir. I asked for it, sir.

Q. You asked for it ?

A. I asked this mate to show me his compass

error book and he got it out for me out of the

drawer in the pilot house.

Q. On what date did that azimuth book start, do

you remember, the one tha,t was on board in Jami-

ary, 1935 '^

A. I don 't remember that, sir.

Q. Can you give us any idea ?

A. No, sir, because I don't know what date the

ship laid up. I couldn't teU you that now. It is too

far back for me to remember.

Q. You know there are short compass adjusters

here in Seattle, don't you?

A. Yes, sir.

Q. And you know the steamship companies hire

those compass [886] adjusters to adjust compasses,

don't you?

A Yes sir.

q. You did not ascertain yourself by observa-
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tion any deviation of any heading of the "Denali"

at any time, did you?

A. No, sir.

Q. And you couldn't possibly do it, under the

circumstances, could you?

A. No, sir.

Q. With her lying on that one heading there ?

A. No, sir.

Q. What deviations did you find in the azimuth

book of the '^Denali"?

A. Very little.

Q. Do you recall what deviations you found?

A. No, sir ; I cannot recall the amount.

Q. You cannot recall?

A. No, sir.

Q. You made no record or note of it at all ?

A. No, sir.

Q. Did you ever make any record anywhere that

you had examined the compasses of the "Denali

or that you had examined the azimuth book or com-

pass book of the ''Denali"?

A. We do not make a note of it, no, sir.

Q. You never did?

A. No, sir.

Q. Don't you ordinarily make a record of what

you do in your inspections?

A. Yes, sir.

Q. How do you account for the fact that you

didn't make any record of this? [887]

A. I found the compasses in good condition, and



vs. Alaska Steamship Co. 84!)

(Testimony of Francis Kelly.)

reported good, and I stopped at that.

Q. But you did not report ''I found tlieiii to ho

in good condition" at all, did you?

A. No, sir. If I found them in bad condition I

would report it.

Q. Yes, but if you had made an examination and

had found them in good condition you would have

said that you found them in good condition, wouldn't

you?

A. No, sir. We don't as a rule do that.

Q. Do you consider a deviation card as an essen-

tial part of a ship 's equipment or not ?

A. I do, sir.

Q. Why?
A. Well, it is a very good thing ; I know my com-

passes are being adjusted, they are steady, and the

company adjuster makes out a deviation card. Of

course I am not going to start out with that as being

correct, that card, because maybe I find it is not,

it is out a little, and I have to get my own bearings

afterwards to satisfy myself.

Q. After the compass adjusters here at Seattle—

A. Yes, sir.

Q. (Continuing) adjust the compasses on

the ships

A. Yes, sir.

Q. (Continuing) You find that they are incom-

petent for their work, and that there are de^iations

other than those that show, is that correct?

A. Incompetent, did you say, sir?
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Q. Read the question. (Testimony read.)

A. No, sir. [888]

Q. Then what did you mean by saying that when

there is a deviation card on the ship you find it

wrong, or in substance that?

A. Due to the iron and stuff that perhaps is

being put aboard the ships since the compass was

adjusted.

Q. Well, one way to find out whether a compass

is in good condition is to have a competent compass

adjuster look at it and examine it, like you have

a watch repairer look at a watch and say, *'I have

examined that and that compass is in good condi-

tion." Isn't that right? That is the satisfactory

way to find out whether a compass is in good con-

dition ?

A. No; I wouldn't say so, sir.

Q. You would not?

A. No, sir; because you may have a, compass

aboard the ship every week, with the different

cargoes

Q. (Interposing) Do you think there is any ad-

vantage in having a compass adjuster adjust the

compasses on a ship?

A. Oh, yes.

Q. What is the advantage?

A. No doubt he steadies the compass.

Q. He keeps it constant on a given heading?

A. Yes.

Q. That is one of the principal things?

A. That is one of the principal things, yes.
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Q. When the deviations change on a comy)ass

that makes it over compensated, isn't that so?

A. Yes.

Q. Then the compass is pranky or cranky, as

they call it; isn't that right, and inconstant? [889]

A. Yes, sir.

Q. When a ship is regularly operated, that is,

continuously operating, notwithstanding that it is

found necessary to have azimuths taken every day

or so, isn't it?

A. Yes.

Q. To check on the heading the ship happens to

be on?

A. Yes.

Q. That is, on her regular course ?

A. Yes, sir.

Q. And that gives you the deviation of that head-

ing of the ship, isn't that right?

A. Yes, sir.

Q. Now, suppose you have a ship that is not con-

tinuously or regularly operating like that, if you

have one that is thrown into a bone-yard, like this

ship, the ''Denali", for instance, lays there for

months and months at a time, then take that ship

out, you are going to find that something has

happened to the deviations of the compass; that is

common knowledge, isn't it?

A. Sometimes, sir, yes.

Q. And it is due to the fact that she has been

lying so long on one heading, and nobody has been
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checking her all the time, and no effort made to

correct her, isn't that correct?

A. Sometimes it would affect that, sir.

Q. Ordinarily it tends to affect them in every

case.

A. It has a tendency, yes.

Q. That is common knowledge among mariners,

isn't it?

A. Yes, sir.

Q. All shipowners know that, all maintenance

superintendents everybody, isn't that so? [890]

A. As a rule they do, yes.

Mr. Bogle : I object to that as not proper. Your

Honor. I do not think that is proper cross exami-

nation.

The Court: I think it is repetition of what was

said in the preceding question, and it will stand, but

imless you have a different thought to convey in a

question you may proceed on some other line of in-

quiry.

Q. So that when a ship is taken out of the bone-

yard or laid-up fleet like that, it is an important

matter to have something done to the compasses,

to ascertain whether they are in good condition,

considering those disturbing influences to which the

compasses have been subjected during that lay-up

period, isn't that correct?

Mr. Bogle: I object to that, if Your Honor

please. I do not think it is based upon any testi-

mony in the record. He refers to disturbing influ-

ences, etc.
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The Court : The objection is overruled. He may
answer the question, if he knows.

The Witness: Sometimes, sir, it would affect the

compass. Other times I have foimd it did not.

The Court : You may have the question repeated,

if you wish, Mr. Ryan.

Mr. Ryan: Yes; I would like to have a more

accurate answer.

The Court: Keep in mind the specific form of

the question, Captain. Read it to him. (Question

read.)

The AVitness : Yes ; I would say it is correct.

Q. On your direct examination you mentioned

something about observations to be taken by the

master or officers. Just when are those observations

made, if they are made, [891] so far as you know,

according to the usual practice?

A. The usual practice is to take the azimuths—

the best time of the day is morning or evening.

Q. That is right, they take them during the

course of the voyage at certain times of the day

when they can take an azimuth of the sun, or some-

thing of that sort?

A. Yes.

Q. That is the usual and regular practice?

A. That is the usual and regular practice at sea.

Q. They do not take it at any other time, do

they, as a matter of usual and regular practice?

A. Oh, yes, sir; they take it at every available

chance they get. Every chance they get they take
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it, but the best time to take them is morning and

evening.

Q. How long since you have been in the Alaska

trade on steamers'?

A. 18 years.

Q. 18 years since you have been to sea?

A. Yes, sir.

Q. You said something about the master should

do something about the compass, should make some

observations. When does he make those observa-

tions ?

A. The master, you say ?

Q. Yes. The ship is going out on a voyage, or

getting out of port here in Seattle to go to Alaska,

and you said

A. (Interposing) As a rule they make observa-

tions in the harbor here before they proceed to sea.

Q. After the cargo is loaded?

A. Yes, sir.

Q. That would be entered into the log book,

wouldn't it? [892]

A. As a rule, sir, yes; it is always entered in

the log book, whatever they do.

Q. If they do it?

A. Yes, sir; if they do it.

Q. There is no common practice for the master

to do that before the cargo is loaded, is there ?

A. No, sir, because he has to wait until the cargo

is aboard, because he might be loading steel or iron,

or something like that.
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Q. AjkI tliore is no practice for tlicin ic ,i,, it he-

fore tlie cari^o is loaded, whether the vessel conies

from a laid-iip fleet oi- not, so far as the poH of

Seattle is coneeraed?

A. No, sir.

Q. Do you know tlie piactice of the Nnrthhind

Transportation Company ?

A. No, sir.

Q. You do not know it?

A. No, sir.

Q. Do you know the practice of the (\niadiaii

Pacific Steamship Company?

A. No, sir.

Q. Do you know the pra.ctice of any otiicr steam-

ship company than the Alaska Steamship Company

with reference to how often tluy have their com-

passes adjusted?

A. Are you talking al)ont steamship companies

on the East Coast?

Q. I am not talking about steamshij) companies

on the East Coast. I am talking about the prac-

tice here on Puget Sound with rcfci-cnce to the.

adjustment of compasses. Isn't it a fact that tiio

usual practice here is to have the com- [SfK]] pai>ses

adjusted every Spring just before the ship g(K>s out

on the regular cniises for the summer?

A. No, sii*; it is not the practice.

Q. All right. Is it the practice for the North

land Transportation Company or not ?

A. I couldn't say.
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Q. Then you don't know what the practice is,

do you ?

A. Not of that company, sir.

Q. What other company than the Alaska Steam-

ship Company permits a ship to go out in the

Spring from a laid-up fleet without having her

compasses adjusted, if you know?

A. I don't know, sir.

Q. You don't know of any company that does,

do you?

A. No.

Q. You do not even know of a fishing boat that

goes out in the Spring without having her com-

passes adjusted, do you, from Puget Sound?

A. I couldn't say.

Q. Up in those Northern waters?

A. I couldn't answer that. I have never been

aboard those fishing boats.

Q. Then you don't know what the practice is

with reference to how often they have the com-

passes adjusted, do you?

A. In my experience at sea, sir, they do not have

it very often.

Q. 18 years ago, is that right?

A. 18 years ago.

Q. You do not know what the practice is since

18 years ago, do you?

A. No, sir. I wasn't at sea. [894]

Q. And then you were at sea for the Alaska

Steamship Company, the Petitioner here?
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A. Previous to those 18 years, yes.

Q. And it is the practice of that company that

you are testifying to, isn't that right?

A. Yes, sir.

Q. Now, it would be a good thing to have the

compasses looked at and examined by a compass

adjuster before the ship goes out, isn't that so?

Mr. Bogle: I object to that, if Your Honor

please, as argumentative.

The Court: Objection sustained. At this point

we will take a ten-minute recess.

(Recess) [895]

The Court: Captain Kelly, will you resume the

stand ?

Captain Kelly: Yes.

The Court : Try to expedite your cross examina-

tion, Mr. Ryan.

Mr. Ryan: Yes, I wiU try to.

FRANCIS KELLY,

resumed the stand.

Q. (By Mr. Ryan) As a matter of fact you were

out on the ''Denali" only two days during your

total inspection of her?

A. Three days.

Q. Are you sure about that?

A. Yes, sir.

Q. Do you have

A. (Interposing) The 29th, 30th and 31st.

Q. Did you make any record of your being out

there on the 29th?
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A. Yes, sir.

Q. That is

A. (Interposing) That is the day that we put a

test on the boiler, the first day.

Q. Now, you have testified that deviation cards

are essential on a ship?

A. Yes, sir.

Q. It is also essential, is it not, that the devia-

tion cards be correct?

A. As near as possible, sir. [896]

Q. As near as the compass adjuster can make

them, is that correct?

A. Yes, sir.

Mr. Ryan: I move to strike out all of this tes-

timony with reference to the practice of steamboat

companies in the Alaskan trade or the practice of

the steamship companies at Seattle, on the ground

that it has now developed on cross examination that

the witness has not been in that trade for eighteen

years—for the last eighteen years—and is only tes-

tifying as to a practice as of eighteen years ago, and

then only as to this company.

The Court: In response to that the Court will

say that the witness' testimony on cross examina-

tion will be borne in mind by the Court, along with

the Court's consideration of his testimony on direct

examination, and the matter goes more to the

weight than anything else. For those reasons the

motion will be denied.

Q. (By Mr. Ryan) Isn't it a fact that in your

examination of the various parts of the hull struc-
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ture of the "Denali", you reported that they were
good, isn 't that right ?

A. Yes, sir.

Q. But when it came to the compasses, you
said, "Reported good"?

A. Yes, sir.

Q. That is the only entry you made?
A. That is right.

Q. And that is the only item on the ship on

which you used the expression ''Reported good",

isn't that right?

A. I think so, as near as I remember now. [897]

Q. In other words, you put compasses in an en-

tirely different class from everything else on the

ship so far as your records were concerned ?

A. I found the compasses in good condition,

otherwise I would have reported them if they were

not.

Q. I say

A. (Interposing) Yes, sir.

Q. (Continuing) that your records show

A. (Interposing) Yes, sir.

Q. (Continuing) your records that you made

at the time—your contemporaneous records put the

compasses in an entirely different category from

every other item on the ship, in that you didn't say

simply that they were good, but you said, ''Reported

good"; isn't that so?

A. Yes, sir.

Q. Now, when a ship is smmg—you know what

swinging a ship means, don't you, Captam?
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A. Yes, sir.

Q. When a ship is swung you make a record of

that in the log book under usual practice, do you

not?

A. Yes, sir, that is the usual practice.

Q. So if there is no record in the log book there

is no swinging of the ship, isn't that so?

Mr. Long: That is argimientative, and that is

objected to. That is for the Court to say. It may
be in the azimuth book, or it may be put in another

book.

The Court: Well, he may answer the question if

he knows.

A. As a rule it is entered in either the log book

or the compass error book. [898]

Q. (By Mr. Ryan) I see. When have you ever

seen the swinging of the ship—you have often seen

swinging of ship entered in log books of the ships,

haven't you?

A. Yes, sir.

Q. That is a usual and ordinary entry?

A. Yes, sir.

Q. And under your usual practice it is always

made in the log book when they swing the ship,

isn't that so?

A. No, sir, not at all times.

Q. All right. Now, what does ''swing of ship"

consist of?

A. detting it on the different headings to ascer-

tain the deviation.

Q. How long does it take ?
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A. That depends, sir. Sometimes it takes half a

day.

Q. All right. What is the requirement with

respect to making entries in the log book of the

ship?

A. Everything pertaining to the ship is sup-

posed to be entered in the log book.

Q. Why certainly it is, and the swinging of a

ship is supposed to be entered in the usual manner

in the log book, isn't that right?

A. No, sir.

Mr. Bogle: I object to that as being argumenta-

tive.

The Court : Objection overruled. He may answer

that if he knows.

A. Not at all times is it put in the log book.

Q. (By Mr. Ryan) Can you tell me any instance

that you can remember in your entire experience

where a ship has been swung and the fact that it

has been swung has not been entered in a vessel's

log book? [899]

A. I don't remember, sir. I cannot remember

that offhanded to tell you that.

Q. I see.

A. It is either one book or the other that it is

entered in. Some ships—different ships enter it in

different fashions.

Q. All right. Can you give me the name of any

ship that you ever saw where it was entered that

way—where the ship was swung and it was not
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entered in the log book—the name of any ship and

about the time that was?

A. No, sir, I cannot give you that now. I can-

not go back all them years and tell you those things

right offhanded. It is impossible for me to remem-

ber all that.

Q. You do not mean to say, Captain, that it is

the practice for a ship here in Seattle Harbor, after

a cargo is loaded, to go out and swing the ship every

time that it goes to Alaska?

A. He will go out and get the principal points if

he possibly can before going to Alaska.

Q. That is not an answer to my question. You
know what to swing a ship is, don't you?

A. Yes, sir.

Q. I am asking you, is it not a fact that it is not

the practice in Seattle, or anywhere on Puget

Sound, for ships which have loaded cargo here to

go out and swing the ship every time before they

go up to Alaska ?

A. Not every time, no, sir.

Q. Why don 't they do it every time ?

A. Different cargoes is the cause of it. If I have

a lot of steel aboard I am going to do it. I don't

know what [900] another ship master might do, but

I will do it.

Q. You would do it in case you had steel aboard!

A. Principally, sir,—steel rails or such like—

a

heavy cargo of steel.

Q. If you had steel rails on board you would

do it?
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A. Yes, sir.

Q. And if you didn't you would not do it?

A. Not with grain, or coal, or anything like

that, no.

Q. You would rely on the deviation cards that

are posted right up there staring you in the face

by the compass, would you'?

A. And the bearings that I would take on my
compasses daily.

Q. That is, the ordinary azimuths that you would

take each day on the course that the vessel hap-

pened to be steering ?

A. Yes, sir.

Q. You would rely on the deviation cards that

were posted up there by a competent compass ad-

juster, is that not so"?

A. Yes, sir, I would have to, unless I found out

otherwise.

Q. Now, this practice that you spoke about,

about masters taking bearings, just on what head-

ings do they take bearings, according to your prac-

tice, or do you know—as a matter of practice here

in Seattle?

The Court : You have ten more minutes in which

to complete your cross examination.

Mr. Ryan : I will be finished before then.

The Court : Very well. Proceed.

A. You take it on at least eight points of the

compass.

Q. (By Mr. Ryan) In other words, do you thmk

that the/ would swing the ship every time after

they loaded an iron cargo? [901]
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A. It would be advisable to do that, yes.

Q. But it is not a matter of usual practice, isn't

that so?

A. Well, I have foimd it so, sir. I don't know

about the others.

Q. Now, if you really want to find out what is

wrong with the compass, if there is anjrthing that

has happened that would tend to affect its devia-

tions and change them, good practice would require

that a compass adjuster do that, isn't that so?

A. Not at all times; no, sir. Not at all times.

Q. Under the circumstances that I have given

you?

A. What is the question ?

(Question read)

Mr. Long: Well, you haven't given him the cir-

cumstance.

A. The master can do it.

Q. (By Mr. Ryan) Well, I am telling you if

something has happened to the ship

A. (Interposing) Yes, sir.

Q. (Continuing) such as would indicate to

any reasonable prudent master that that thing has

caused a change in the deviations of that ship's

compass

A. (Interposing) Yes.

Q. (Continuing) has made her a different

kind of a magnet

A. (Interposing) Yes, sir.

Q. (Continuing) under those circumstances

good practice requires that a compass adjuster
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examine the compass and coi'rect it—adjust it, isn't

that right?

A. If the master fomid thosi^ conditions, cer-

tainly he would ask for that. [902]

Q. Yes.

A. The master of the ship.

Q. If the master found, or if the sliij) (^^^^1o^

foimd

A. (Interposing) Yes, sir.

Q. (Continuing) that the ship, siiy, liad

been subjected to some magnetic influences such as

—over such a period of time that it was very likely

that her deviations had changed on many heads,

isn't that right—so that the deviation cards were

different?

A. Well, that would be up to the master of the

ship.

Q. Well, the master of the ship docs ik'I adjust

compasses in the Alaskan trade, does he ?

A. Well, he very nearly does.

Q. What?
A. He does a lot of it.

Q. Do you know what I mean when T say ad-

justing the compasses?

A. You mean to shift the magnets?

Q. Yes.

A. No, sir, I w^ould not do that.

Q. And you have never known of that being

done?

A. Yes, sir, I have.

Q. Have you ever knouii of any master m the

Alaskan trade that has done that?
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A. Yes, sir.

Q. On what ship—or what ship master ever

changed the correctors on the compasses of his

ship?

A. They are not here now.

Q. You cannot remember them, can you?

A. Yes, I can remember them. [903]

Q. He was a very unusual man, wasn't he?

A. He was a smart man.

Q. But the usual practice is for the ship mas-

ters to let the compass adjusters on shore, or for

the ship owners to let the compass adjusters on

shore do that, isn't that right?

A. Yes, sir.

Mr. Ryan: I reserve further cross examination

of this witness until after the records that have

been mentioned are produced.

The Court: Very well. When those records are

produced you may cross examine further.

Mr. Ryan: Yes.

The Court: And you will be subject to call, Cap-

tain. You do not need to remain in the court room.

You may go upon your business.

The Witness: Yes, sir.

The Court: But you will remain available sub-

ject to call in case it becomes necessary to inquire

further concerning those records, that is, if they

are produced.

The Witness: That is, on some other day?

The Court : Some other time. It might mean any

other day.



vs. AlasJiCi Steamship ( u. h»;i

I
(Testimony of Francis Kelly.)

The Witnesj^: Yos, sir. Of couisr. I riiij:}it lu*

out of the city.

The Court: Then the Court and counsel will have

to suffer.

Mr. Bogle: I will ask counsel for the claiinaiits

if they are not in a ])()siti()n to furnish us with

copies of those inspectors' records? [^04]

Mr. Siunmers: We have copies, but we do not.

have the originals.

Mr. Bogle: I then demand the copies, if we can-

not get the originals.

Mr. Summers: We have no ohjection to disclos-

ing those copies to you.

The Court: Very well. You may do so.

Mr. Ryan: May I ask Mr. Bogle and Mr. Long,

haven't both of you examined those hooks timr ami

time again down in the Steamshi]) Inspection Oflicc .'

Mr. Long: 1 have just examined otic hook.

Mr. Bogle: You examined one hook .^

Mr. Long: I examined one hook, yes.

Ml-. Bogle: And I haven't examined any of them

at all.

Mr. Long: But T did not liave time t.. take copies

of that.

Mr. Ryan: I produce the two copies that we have,

in response to Petitioner's demand, and if couns«'l

desires, they can be marked for identification.

The Court: They may be now marked for iden-

tification as Petitioner's

Mr. Ryan (Interposing) With this pn.viso, that

since thev are our copies and since \y .i"- usnig
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these in connection with the trial, I would like to

have, as to these two exhibits, in view of the fact

that they are our property, the right to use them

during the trial, and not leave them in the clerk's

office.

The Court : Then perhaps you will withdraw your

request that they be marked for identification?

r :
I

:
[905]

Mr. Bogle: It is perfectly agreeable with me

that they be used during the trial by them and that

they be identified.

The Court: Let them be produced at this time,

then. The Court makes no order respecting their

being marked, or identified, or taken into posses-

sion by the clerk. You may proceed.

Mr. Bogle: Is that a copy of your book. Cap-

tain?

The Witness : This is not my handwriting, sir.

Mr. Bogle: I imderstand that, but that is the

hull book, isn't it?

The Witness: Yes, sir.

Mr. Bogle: Can you let me have it a minute,

Captain ?

(The witness hands book to Mr. Bogle)

Mr. Bogle: I would like to have it marked for

identification, and I have no objection to counsel

withdrawing it at any time.

The Court: That will be Petitioner's Exhibit 17

for identification.

(Document marked for identification Peti-

tioner's Exhibit No. 17.)
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Mr. Ryan
: It being stipulated that I shall have

the right to have them in my possession until the

conclusion of the trial.

Mr. Bogle: I would like to have some time for

the purpose of examining that exhibit myself—that
exhibit and the other book.

Mr. Ryan: You can examine them at any time

you wish. [906]

Mr. Bogle : Yes, and I have no objection to hav-

ing them withdrawn, but I would like to have some

opportunity of examination.

The Court: Upon the occasion of being advised

by counsel on either side feeling it desirable for

their own convenience to request the Court for leave

at that particular time to take this identified exhibit

into his own possession temporarily, the Court will

consider that request when made.

Mr. Ryan: If the Court please, that does not

quite comply with my condition. I do not want to

lose possession of these documents, because I will

have to use them in connection with my witnesses

during this trial. If I am going to lose the right

to have them—I will make them available at any

time that Mr. Bogle or Mr. Long want to come and

see them in Mr. Summer's office at any time of the

day or night.

The Court : I think the best place to have them

is in the clerk's possession, and then each and all

parties of interest will have access to them in the

clerk's office, and then there will be no question
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about them. If there arises a situation, Mr. Ryan,

where it will inconvenience you if you do not have

these to take them with you some night, if you will

make that occasion and situation known to the

Court, the Court will then and there consider it

afresh, but at this time they should be left in the

custody of the clerk, as all other identified and

admitted exhibits.

Mr. Ryan : I do not like to press it, Your Honor,

but it is rather important. Almost every day we

have [907] new witnesses coming in here

The Court: (Intei^osing) The same can be said

of any identified exhibit.

Mr. Ryan: It has not been identified yet. I am

just objecting to the thing leaving our possession,

that is all, because it is our copy of the document.

I am willing to have it available at any time. But

Mr. Bogle would not grant me the courtesy yester-

day, and therefore I had to stay here last night

until almost eight o'clock looking at the exhibits

in the clerk's office, and inconveniencing the clerk.

I do not like to do that again.

The Court: Well, that happens in the course of

almost every trial. While that does not happen to

be done in other offices, this clerk's office does that.

Mr. Ryan : Well, rather than have any argument

I won't say anything more. This one also may be

marked.

(Document marked for identification Peti-

tioner's Exhibit No. 18.)
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The Court: And any time in the case of :iti i(l<'ii-

tified exhibit—one not admitted—if ])otli counsel

consent tliat the exhibit may be withdrawn, oi- it' the

Court orders upon a proper showin*; tlial it Im-

withdrawn, the Court always will entertain tliat

sort of a request when the matter is presented. [f)08]

Redirect Examination

By Mr. Bogle:

Q. Captain, I hand you a book wliich lias been

identified as Petitioner's Exhibit 17, and 1 will asU

you to examine that and see if you can identify tliat

as a copy of the record that you made of y(>ur in-

spection of the Steamship "Denali" in 1935?

A. I don't know that it is, sir.

Q. Captain, have you your original b(»<.k witb

you?

A. No, sir. I am not allowed to bring that.

Mr. Bogle: Possibly we might stipulate. Your

Honor, that the witness should take this identifi-

cation. Petitioner's 17, and compare it with his own

record, and then return to testify as to whether it is

an exact copy.

The Court: Will that accommodate both sichs

in the case?

Mr. Ryan : Yes, Your Honor.

The Court: That may be done if thai is (Icsnr.i.

in view of the attitude of both counsel.

Mr. Bogle: I think that will hv advisable, Caj)-

tain.
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The Court: As to Petitioner's Exhibit 17 for

identification.

Mr. Bogle: Yes.

The Court: Does that also apply to 18?

Mr. Bogle: I was going to ask that it apply to

18, too, and that we allow Mr. Robinson to take

this and check it with his original notes. Is that

satisfactory ?

Mr. Ryan : Yes. [909]

The Court: Very well. 18 may be delivered to

Mr. Robinson, on consent of counsel, for the purpose

of comparing it with the original and returning

it into court in the morning at 10:00 o'clock, and the

same order with reference to No. 17, with the ex-

ception that it may be delivered to Captain Kelly

for the same purpose, to be returned at 10:00 o'clock

tomorrow.

Q. (By Mr. Bogle) Captain, just a couple of

questions. Is it any pai-t of your duty, as United

States Inspector, to swing a ship and determine her

deviations ?

A. I don't get you.

Q. I say, is it any part of your duty, as a United

States local inspector, to swing the ship tha,t you

are inspecting to determine her actual deviations?

A. No, sir.

Q. You never move her from the place that she

is moored, do you?

A. No, sir.
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Q. Now, Captain, after a ship has been swung
by a professional compass adjuster, and a magnetic

cargo, such as steel, is loaded aboard that ship,

how can you determine what effect that magnetic

cargo has upon the vessel's compasses?

A. By taking bearings, sir—azimuths.

Q. And is that ordinarily done by the master?

Mr. Ryan: That is objected to on the ground

that it is leading and, further, it is not proper

redirect.

Mr. Bogle: All right. I am perfectly willing to

withdraw it.

Q. (By Mr. Bogle) By taking azimuths after

the cargo is [910] loaded does that give you—if

correctly taken, does that give you your true devia-

tions on the compass?

A. Magnetic deviations, sir.

Q. Magnetic deviations?

The Court: Just speak a little louder, Captain.

What is your answer?

The Witness: Yes, sir, magnetic deviations.

Mr. Bogle: That is all. Captain.

The Court: Any further cross-examination?

Mr. Ryan: Yes.

Recross Examination

Bv Mr. Ryan:

Q. That only gives you the true deviations on

the compass so far as the particular headings are

concerned on which the ship is heading isn't that

right?
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A. Yes, sir.

Q. May I see that little book, Captain?

A. Yes.

Q. I show you page 6 of this book that you

have referred to. Petitioner's Exhibit 17, and call

your attention to the entry date or dates of actual

work of inspection, January 30, 1935, and January

31, 1935.

A. It should be January 29.

Q. Isn't that so?

A. It should be January 29-30, 1935, as far as

I recall.

Q. But it is not that way here, is it?

Mr. Bogle: I would suggest, Your Honor, that

the proper time of cross-examination in regard to

that is [911] after the book has been checked to see

if it is a true copy.

Q. (By Mr. Ryan) Well, so far as this copy

is concerned there is no entry of January 29th

there, is there. Captain?

The Court: Well, counsel does not seem to be

willing to wait until this copy has been compared

with the original, and the Court will not interfere

with his examination.

Mr. Bogle: I thought that we would wait until

we could get the correct record.

Mr. Ryan: All right. I will wait until we get

the correct record. I thought that we could finish

up this little subject without opening it up later

again, but I will wait.

Mr. Bogle: Is that all?
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The Court: Is that all?

Mr. Ryan: That is all, excepting' tliat T reserve

the right to eross-examiiio nftor we have coTiiiinrcd

it with the original book.

The Court: Yes.

Mr. Bogle: That is all.

(Witness excused)

The Court: Will each of you gontlcmcii see

that the books are returned to the court in the

morning at 10:00 o'clock?

Mr. Ryan: Yes.

Mr. Bogle: Yes. I will call Captain Morgan.

[912]

GEORCxE W. MORGAN,

called as a witness on behalf of Petitioner, being

first duly sworn, testified as follows:

Direct Examination

By Mr. Bogle:

Q. Will you state your name ?

Mr. Ryan: There is a witness on the stand, isn't

there? This man was merely taken off to accommo-

date the witnesses from the Steamboat Sen'ico. Is

this man from the Steamboat Inspection Service?

Mr. Bogle: Yes. There are four of them, Mr.

Ryan.

Mr. Ryan: Pardon me.



870 Pacific Coast Coal Co., et al.

(Testimony of George W. Morgan.)

Q. (By Mr. Bogle) Will you state your name?

A. George W. Morgan.

The Court: George W. Morgan?

The Witness: Yes, sir.

Q. (By Mr. Bogle) Captain, are you employed

by the United States Steamboat Inspection Service?

A. Yes, sir.

Q. In what capacity?

A. Assistant Inspector of Hulls.

Q. At what port?

A. Seattle.

Q. How long have you been employed in that

capacity ?

A. Fourteen years.

Q. And what was your experience prior to your

connection with this service?

A. Going to sea as a boy, up to a master.

Q. What papers do you hold? [913]

A. Master of any ocean.

Q. How long have you held a master's license?

A. 22 years.

Q. Have you had any active experience as a

master in Alaska?

A. Yes, sir.

Q. Approximately how many years?

A. AVell, about two years in Alaska.

Q. About two years in Alaska?

A. Yes, sir.

Q. Captain, did you in your capacity as assist-

ant local inspector of hulls make any inspection of

the Steamship "Denali" on or about April 5, 1935?



vs. Alaska Steamship Co. 871

(Testimony of George W. Morgan.)

A. I made a drydock inspection of her.

Q. Wliere was the vessel at the time that you
made the examination?

A. Todd's Dry Dock, Seattle.

Q. Can you tell the date of that examination?

A. The 4th, I believe it was.

Q. April 4th?

A. Yes.

The Court: April 4th?

The Witness: I believe it was.

Mr. Bogle: Yes, April 4th.

Q. (By Mr. Bogle) I will hand you what has

been marked Petitioner's Exhibit 8, the attachment

—the attached paper there.

A. That does not show anything that pertains

to the dry dock.

Q. What does this one show? (Indicating)

A. This is the annual inspection. Oh, here is the

tail [914] shaft, yes. That will show.

The Court: Speak a little bit more distinctly

and clearly. Keep your voice raised, as otherwise

w^e have difficulty in hearing you.

Q. (By Mr. Bogle) Does the paper upon which

the mark is made, "Petitioner's Ex 1", pertain to

the drydock inspection?

A. I cannot answer that. I had nothing to do

with that.

Q. What did you have to do with inspecting the

vessel ?

A. While she was in the dry dock examining the

under water body.
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Q. What dry dock did you say that she was in?

A. Todd's Dry Dock.

Q. In the Port of Seattle'?

A. In the Port of Seattle.

Q. She was in the dock dry?

A. Yes, sir.

Q. And your examination was limited to the

mider hull portion?

A. Yes, sir.

Q. In what condition did you find the under

hull portion of this ship?

A. I found her seaworthy.

Q. Now, Captain, did you keep any original

notes of that inspection of April 4th ?

A. I have a book in the files of that dry dock

examination, yes.

Q. Is that subject to the same rule

A. (Interposing) Yes.

Q. (Continuing) as in the case of Mr. Rob-

inson's notes? [915]

A. Yes, sir.

Mr. Bogle: I will ask counsel if they have the

book of the dry dock inspection of April 4th?

Mr. Ryan: Yes, we have our copy.

Mr. Bogle: That seems to be the only available

copy. May we have that marked?

Mr. Ryan : Well, I would like to look it over for

a few minutes first, if I may.

Mr. Bogle: AU right.

The Court: You may cross-examine.
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Cross-Examination.

By Mr. Ryan

:

Q. Did you recommend that any work be done

as a result of your examination of the "Denali'"?

A. No, sir.

Q. Was any work done while the ship was on

dry dock?

A. That is some time ago, I cannot remember

that. It is in the book, if there is any record of it.

Q. The tail shaft was drawn, wasn't it?

A. That is in the book.

Q. Well, I mean it was drawn, wasn't it?

A. I had nothing to do with the tail shaft.

Q. Did you make any record with reference to

the tail shaft?

A. No. I don't make them records.

Q. Well, I show you a copy of what—what pur-

ports to be a copy of the report, and I will ask

you

The Court: (Interposing) Well, when is it

dated, and how did you identify it? [916]

Q. (By Mr. Ryan) Well, can you identify

that ?

A. It is not my writing so—I would say that

this here is the writing that I put in my book (in-

dicating) .

Q. That is what?

A. This is the writing that I put in my book-

part of it. I didn't have anything to do with the

tail shaft.

The Court : Well, is it
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Q. (Interposing) What part of it was in your

writing, or can you tell that, or would you have

to compare this with the notes on file to be able to

tell that?

A. The hull part.

Q. The hull part?

A. Yes, sir.

Mr. Ryan: You may see it, Mr. Bogle.

Mr. Bogle: I will have this one marked.

The Court: It may be marked Petitioner's Ex-

hi})it 19 for identification, and will some counsel

in the case ask the witness if that is the book that

he has just held in his hand about which be was

inquired of by Mr. Ryan?

(Document marked for identification I*eti-

tioner's Exhibit No. 19.)

Redirect Examination

By Mr. Bogle:

Q. Is this the book. Captain, marked Petition-

er's Exhibit 19, which you were holding in your

hand when you were being examined by Mr. Ryan?

A. That is the book that I held, yes.

Q. As I understand it it is marked a copy ?

A. Yes, sir. [917]

Q. It is not in your handwriting?

A. No, sir.

Q. A part of the original book was in your hand-

writing ?

A. Yes, sir.

Q. And a part of it was in the handwriting of

another inspector?
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A. Of the boiler inspector, yes, sir.

Mr. Bogle: Miglit we have the same ruling with

respect to this, to be checked with the original?

The Court: Is there any objection, Mr. Ryan?
Mr. Ryan: No objection.

Mr. Bogle: And brought here tomorrow morn-

ing?

Mr. Ryan: No objection.

The Court : Then the witness may take this })ook

from the clerk and the Court makes him respon-

sible for this exhibit identified as Exhibit No. 19,

and he may compare it with the original record

and then bring it back into court at 10:00 o'clock

tomorrow morning.

Any further questions of this witness at this time ?

Mr. Ryan: No. I am reserving the right to

cross-examine him if we find it necessary after he

has made that comparison.

The Court: That right is reserved. You may

be excused from the stand, Mr. Morgaji. Call your

next witness.

(Witness excused) [918]

JAMES BANNER,

called as a witness on behalf of Petitioner, being

first duly sworn, testified as follows:

Direct Examination

By Mr. Bogle:

Q. Will you state your name, please?

A. James Banner.
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Q. Mr. Bamier, are you employed in the Steam-

boat Bureau—the Navigation Steamboat Inspection

Bureau of the Department of Commerce?
A. Yes, sir.

Q. In what capacity?

A. Assistant Inspector of Boilers.

Q. At what port?

A. Seattle.

Q. How long have you been so employed?

A. Six and a half years.

Q. What was your experience prior to that

time ?

A. Well, I have about twenty-three years expe-

rience as chief engineer—approximately that, any-

how—twenty years, we will say, as chief engineer.

Q. Of steamers?

A. Yes, sir.

Q. Of steam vessels?

A. Yes, sir.

Q. Mr. Banner, did you in your official capacity

make any inspection of the Steamship "Denali"

while in dry dock on April 4, 1935 ?

A. Yes, sir.

Q. Where was the vessel in diy dock at the

time? [919]

A. Todd's Dry Dock.

Q. It was in dock and her hull was dry?

A. Yes, sir.

Q. And what did your inspection consist of?

A. I inspected the tail shaft and the sea con-

nections.
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Q. What was done with the tail shaft?

A. The tail shaft—the propeller was removed,

and the tail shaft drawn in and inspected.

Q. What did vou find with reference to the tail

shaft?

A. I foimd the tail shaft in good condition.

Q. Was that a regular, periodical inspection re-

quired by your regulations?

A. Yes, sir. Three years.

Q. The three year inspection of the tail shaft?

A. The three year inspection of the tail shaft,

yes, sir.

Q. And you found no defect in the tail shaft?

A. No, sir.

Q. And this book which has been marked Peti-

tioner's Exhibit for identification No. 19 contains

in part a copy—what purports to be a copy of your

notes of that inspection?

A. Yes, sir.

Mr. Bogle: Might I suggest that this witness,

together with Captain Morgan jointly examine it

—examine this exhibit to see if it is a copy of

their original?

The Witness: This is not my handwriting (in-

dicating).

Mr. Bogle : No, it is not. I understand that.

The Court: But does it purport to contain a

record [920] with reference to your inspection of

the tail shaft?

The Witness: Yes, sir.
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The Court: Will you kindly, between now and

tomorrow morning, Mr. Banner, take the original

record that you made
The Witness: (Interposing) Yes.

The Court: (Continuing) relating to your

inspection of this tail shaft and compare that with

that original record and see whether or not this is

a copy of it.

The Witness: Yes, sir.

The Court : The book, however, is left in the care

of the previous witness.

Q. (By Mr. Bogle) Mr. Banner, what other

inspection, if any, did you make of the '^Denali"

while she was in dry dock excepting to attend the

drawing and the examination of her tail shaft?

A. Well, the propeller was examined; the out-

board stern bearing; the tail shafting and the fas-

tenings on the sea connections.

Q. Those are the under water sea connections'?

A. Those are the underwater sea connections,

yes, sir.

Q. Which can only be inspected in dry dock?

A. Yes, sir.

Q. And what did you find with reference to the

various parts of the ship that you examined?

A. I found everything in good condition.

Q. And this attached certificate was issued sub-

sequent to your examination—this attachment to

the regular certificate of inspection? [921]

A. Yes, sir. That is the practice. That is an

amendment.
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Q. Do you know, Mr. Banner, how long the ves-

sel was in dry clock for this inspection and the

drawing of the tail shaft?

A. No, but I have an idea; approximately the

time that I was down there on the job.

Mr. Bogle: I think that is all.

Mr. Ryan : No questions.

The Court : You may be excused.

Mr. Bogle : I w^ould like to ask him one further

question.

Q. (By Mr. Bogle) In connection with your

work with the Department, to what extent have you

come in contact with Mr. E. M. Murphy, employed

by the Alaska Steamship Company in 1935 as super-

intendent of maintenance and repair?

A. Well, at different times when I have been on

the work I have had considerable dealings \nth Mr.

Murphy.

Q. Well, have your dealings been—your dealings

in connection with your official duties, T mean

—

have you had any dealings with him—any consider-

able dealings with him in connection with your offi-

cial capacity as local inspector?

A. Yes, sir.

Q. Has that contact been sufficient to give you

an idea as to his competency and fitness for the

job of superintendent of maintenance and repair?

A. Well, I think so.

Q. Well, what would you say as to his fitness

for that job?
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A. Well, I think that Mr. Murphy is a very effi-

cient man and [922] a very attentive man.

Q. You have always found him so in connection

with your vessels ?

A. Yes, sir.

Q. And you inspected, I take it, a large portion

of their fleet each year, didn't you?

A. Well, some years I have inspected more than

others. I cannot say. I have inspected a lot of their

vessels at different times.

Mr. Bogle: That is all. [923]

Cross-Examination

By Mr. Ryan:

Q. You have never had anything to do wdth the

navigational equipment, or aids or compasses on

the "Denali", or any other steamer, have you?

A. No, sir.

Q. You have no idea of what Mr. Murphy's qual-

ifications are with respect to compasses or naviga-

tional equipment, have you ?

A. No, sir.

Q. All you refer to is his competency with ref-

erence to such matters, for instance, as you deal

with?

A. Mechanical matters.

Q. The engineer department of the ship?

A. Yes, sir.

Mr. Ryan: That is all.

The Court : You may be excused from the stand.

Call the next witness.

(Witness excused.)
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Mt. Bogle: That concludes the inspectors, if

Yonr Honor please.

The Court: Then you may resmne witli \\w pre-

vious witness.

WILLIAM McDonald,

recalled as a witness on ])ehalf of the Petitioner,

testified as follows:

Further Direct Examination

Bv Mr. Long:

Q. This morning, (Captain, I believe I \vas (lues-

tioning you concerning the effect on compass devia-

tion by the loading [924] of cargo. What effect does

the loading of cargo, including iron or nietalhc

cargo, have upon compass deviations of a vessel f

A. Well, there is some, according to the cargo

you load in her.

Q Can you predict beforehand, before the cargo

is loaded into the ship, even though you may know

what cargo it is, as to what deviations will occur

as the result of loading that cargo?

A. No, sir.
, w

Q What is the only way in which the deviations

can be obtained resulting from the loading ot that

cargo ? i

A By observation on the sun, and if you cannot

get the sun, by certain landmarks; lay the course

on the chart and check it up on the landmarks.

Q. What charts did you have aboard the Uen-

ali" during the last voyage that you made .n 19.54,
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or the last voyage of the ship ending in October,

1934?

A. I had a full set of charts from Southeastern

Alaska, Southwestern Alaska, all the Canadian

charts, and down to Olympia.

Q. Were those charts on board the vessel when

you left her at West Seattle in October, 1934?

A. Yes, sir.

Q. While you w^ere master of the vessel. Cap-

tain, did you keep them up to date? Just what did

you do about that?

Mr. Ryan : Do not lead the witness.

Mr. Long: I am sorry. I will put it another

way.

Q. What method, if any, did you employ to keep

your charts up to date, if you did so?

A. By getting the pamphlets from the Coast and

Geodetic [925] Survey, and every new chart that

came out, every edition that came out with the

changes in the charts. We would change our charts

accordingly. We got the new charts with anything

new that was in effect on them regarding lights,

soiuidings, or whatever it might be.

Q. How do those pamphlets reach you? Are

they commonly referred to as notices to mariners?

A. Yes, sir.

Q. How do they reach you as master of the ship,

or as officer of a ship?

A. They reach us through the office.

Q. How?
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A. We usually get them at the ofifico and do not

have to go to the Inspectors' office a1 nil. \\v <;('t

them at the company office.

Mr. Ryan: If the Court please, 1 did not under-

stand that answer.

The Court: Capt. McDonald, will yon do yoiii-

best to speak a little more distinctly, let each word

stand out a little more. It is hard to miderstand

you.

Mr. Long: You could probably hear him on tlic

bridge, Your Plonor.

Q. (By Mr. Long) You refer to the company

office ; where do you mean ?

A. Pier 2.

Q. Pier 2, in Seattle?

A. Yes, sir. And at Ketchikan, whatever changes

in navigation laws or lights, rocks, we get that in

the office at Ketchikan on our arrival there.

Q. In Seattle, Captain, where at the office do

you obtain [926] these notices to mariners, and the

Government publications that you have mentioned?

A. There is a pigeon-hole for every ship in the

company, and they are put in these pigeon-lioles,

and then we pick them up from the pigeon-holes.

Q. Who picks them up, what member of the

ship's personnel?

A. Sometimes I pick them up, and sometimes

one of the officers picks them up and takes tlicni <.n

board the ship, and if there are any new charts,

showing rocks or any other things to tlie aid of

navigation we cut that out of the book and paste it

in another book, and instead of having to go through
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all those books we have the records for the run we
are on. We copy them in a log book of our own.

Q. Do you keep a book aboard the ship in which

these notices and new aids to navigation, etc., are

filed?

A. Yes, sir.

Q. Was such a book kept on the steamship

''Denali" in 1934?

A. Yes.

Q. Were all of the new notices to mariners so

posted that you received?

A. Yes.

Q. Did you receive the notices to mariners in

the manner that you have outlined?

A. Yes, sir,

Q. How about the Canadian publications?

A. We got them in Seattle, too.

Q. By the same method?

A. The same method.

Q. Captain, at the close of your voyage, and

when the vessel [927] was laid up, was there a deck

department equipment and store book prepared for

the steamer "Denali".

A. Yes; I think so. I am not sure of that but

we had one. I do not look after that part of it.

Q. That is what I am getting at. Is there one

prepared at the end of every voyage ?

A. Yes, sir.

Q. For all ships?

A. For all ships.
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Q. Who attends to the preparation of that deck

department equipment and store book?

A. The chief officer.

Q. Do you check that with the chief officer in

any respect ?

A. No, sir. It is sent in to the office.

Q. Captain, at the close of your voyage, or at

the termination of your voyage, do you as nwister

of the vessel turn in any report other than the

commander's report which w^e have referred to here

today, any wT^itten report?

A. No, sir. Those are the only reports I send

in, except in case there might be something wrong,

something out of the ordinary, or something on the

vessel broke down, or defects.

Q. Then what do you do?

A. I report that to the office.

Q. To whom?
A. To the superintendent.

Q. And who is that?

A. Mr. Murphy, at that time.

Q. Did you report to him at that time anything

about any condition of your compasses? [928]

A. No, sir.

Q. Your compasses were in good working order

all during that voyage ?

Mr. Ryan: That is again objected to as leadmg.

The Witness : Yes, sir.

Mr. Ryan: Now, Mr. Long, I strenuously object

to this kind of examination.

The Court: Objection sustained. Proceed.
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Q. (By Mr. Long) In what condition were

your compasses during that last voyage to which we
have referred, and when you laid the ship up, based

upon your personal knowledge and use of them?

A. They were all right.

Q. Did you recommend any repairs to them?

A. No, sir.

Q. Or any adjustments?

A. No, sir.

The Court: Were any repairs needed?

The Witness: No, sir.

Mr. Long: That is all. You may examine.

Cross-Examination

By Mr. Ryan:

Q. If there is any fog, Captain, that is entered

in your log book, isn't it; if the vessel encounters

any fog during the voyage that is entered in the log

book ?

A. Yes, sir.

Q. And then in the commander's report that

commander reports the weather, and if there is fog

he enters the fog, or if there is detention, isn't that

right? [929]

A. Yes, sir.

Q. And if there is nothing in the log book about

fog, and nothing in the commander's report about

fog, then there wasn't any fog encountered, isn't

tihat so?

A. No, sir. There was fog encountered.

Mr. Long: I want to offer that in evidence,

counsel.
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Q. I show you what purports to be a copy of a

report signed by you, a commander's report on the

voyage that you have described of the "Denali",

Voyage No. 37, September 27th to October 24t]i,

1934, and ask you to show me anything in there

about fog, either on the outbound or inliound voy-

age?

A. Whether it is in here or not, there was fog

in Granville Channel. We were there two hours

trying to get iii Granville Channel, in the morning.

Q. You say you had fog for a total of two hours

in Granville Channel on that voyage?

A. Yes.

Q. It is not entered in your log book, is it?

A. Yes, sir.

Q. Where is it?

A. This is no log book, sir.

Q. Where is it?

A. It is in the log book. There isn't one-thiid (»f

what is in the log book here, or one per cent. ^Hiere

isn't room for it here.

Q. I will call your attention to othei- command-

ers' reports which do show fog, on other voyages.

The Court: Mr. Ryan, will you designate what

you have just now called the attention of the wit-

ness to. [930]

Mr. Ryan: I have called the attentuin of the

witness to Petitioner's Exhibit

Mr. Long: (Interposing) Just a minute; I want

to clear the record.

Mr. Ryan: It is Exhibit A-1.
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Mr. Long: That is Claimants' Exhibit A-1 for

Identification, and I want to offer that portion of

it pertaining to the testimony of this witness, which

is the commander's report, on the back of that page,

entitled Voyage No. 37, Steamship '^Denali", com-

mander's report, dated September 27th to October

24th, 1934. I want to offer that as a Petitioner's

exhibit, and I so now offer it.

The Court: I wonder if that could be handled

in connection with any offer which the Claimants

may desire to make of the remainder of that iden-

tified exhibit, Claimants' Exhibit A.

Mr. Ryan: Well, in view of the testimony of

this witness. Your Honor, I am not going to offer

something that apparently is not a correct copy of

the log book. If he has other than this evidence I

have no objection to it going in evidence.

The Court: Do you have any objection to it

being torn off and segregated from the other part?

Mr. Ryan: No, Your Honor.

Mr. Long: I am offering it in evidence.

Mr. Ryan: Just a moment; I forgot—we have

not yet seen the log books, they have not been pro-

duced yet, covering that voyage. This purports to

be something taken from that log book, and I do

not think the Petitioner is [931] in a position to

offer in evidence something like that, secondary

evidence, when they still have those log books in

their possession and have not produced them, so

I object on the groimd that it is not the best evi-

dence.



vs. Alaska Steamship Co. 889

(Testimony of William McDonald.)

The Court: Mark the sheet Mr. Long just re-

ferred to as Petitioner's Exhibit for Identification

No. 20, and the Clerk will delete therefrom the iden-

tifying marks previously put on that sheet, the

marks previously put on there by the clerk, and
transfer those remarks to the remainder of what

was originally marked as Claimants' Exhibit A-1

for Identification.

(Page of commander's report marked for

identification Petitioner's Exhibit No. 20.)

Mr. Long: I just want to suggest this to Your

Honor, in response to what I take to be an objec-

tion by counsel. Mr. McKinstry, Your Honor will

recall, testified that the log books of the steamship

''Denali" for 1934 were lost with the vessel and are

not in the possession of the Petitioner. That was

in response to the demand that we produce them.

Mr. Ryan: Mr. McKinstry, of course, had no

personal knowledge on that subject at all.

The Court: It might be some evidence of that

fact. The Court is not determining yet whether or

not it is sufficient.

Mr. Long: I realize that, but we were asked to

produce them and thus far that is what we have

showTi.

Q. (By Mr. Ryan) That is, that there is noth-

ing on this commander's report, sismed by you,

Petitioner's [932] Exhibit No. 20 for Identifica-

tion, to indicate that a fog was encoimtered, either

on the inbound or outbound voyage, isn't that so?

The C^ourt: Are you intending to proceed now

with your cross-examination?
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Mr. Ryan: Yes, sir.

The Court: Do you have any further questions

touching the admissibility of this offered document,

which you wish to ask the witness?

Mr. Ryan: Yes. I am showing that it is not a

correct copy of the log book, as he recalls the log

book, and that the evidence so far is clearly insuffi-

cient to show by any witness who has personal

knowledge that the log book containing the entries

for that voyage has been lost. The witnesses who

would know that, that is, the officers of the '*Den-

ali" on this voyage, have not yet been produced.

They were not drowTied in this disaster, and I think

the record shows that some of them, at least, are

still in the employ of the Petitioner, and they would

have knowledge on the subject as to where that log

book is.

Mr. Long: May it please Your Honor, we pro-

duced these documents pursuant to counsel's de-

mand. This document stands on its own footing. It

does not purport to be a copy of a log book or a

copy of anything. It is an original document, a com-

mander's report, and as such I offer it.

The Court: Who made it?

Mr. Long: This gentleman; he identifies his

signature at the bottom of the page. [933]

The Court: He himself made it?

The Witness: No, sir. I examined it and signed

it. The mate wrote it down.

Mr. Long: Did you examine the contents of it?

The Witness: Yes, sir.
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The Court: Were the contents put in there

under your direction by the mate ?

The Witness: Yes, sir.

The Court : Did you know at the time you signed

it that the facts therein stated were true?

The Witness: Yes, sir.

The Court: Did you know that without refer-

ring to any other book or record of the ship?

The Witness: Yes, sir.

The Court: You didn't have to rely on any log

book, or anything like that?

The Witness: No, sir. I had it all in my mind.

The Court: You knew they were the facts?

The Witness: Yes.

The Court: Everything on there is truly set

forth ?

The Witness: Yes, sir. Here are the figures. I

had to figure it up to find out that it was right, and

I know it was right.

Mr. Long: Did you compute the figures your-

self. Captain, after they were put on that page?

The Witness : Yes, sir.

Mr. Long: Did you find them to be correct?

The Witness: Correct.

Mr. Long: Does this purport to be a copy of

your logbook? [934]

The Witness: No, sir.

The Court: Is any fact stated in there depend-

ent for its truth and correctness upon any other rec-

ord of the ship? In other words, is that in itself
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complete of itself, without having to refer to some

other record?

The Witness: It is correct as far as the run-

ning time of the ship is concerned, and her average

speed, and time between ports. That is all it gives.

The Court : Look at the document, Captain, and<

see if there is contained in that exhibit, which is

Petitioner's Exhibit No. 20 for Identification, a

statement of any fact, or any figure or information,

which would be dependent for its truth and correct-

ness upon some other record not contained in that

one?

Mr. Long: Do you understand the question,

Captain ?

The Witness: I did not get that very clear, sir.

(Question by the court read.)

The Witness: Shall I answer now?
The Court : You may answer.

The Witness: All that is in this recoT'd is true;

it is taken from day to day out of the log book and

marked down here in the ''Remarks", because this

wouldn't hold one day's remarks. That is copied in

here. We have to cut down on our reports, except

for a few things, condition of the weather, and

things like that, and put it down here, because this

wouldn't hold 24 hours, sometimes, of our records.

The Court: Did the mate ask you the informa-

tion from your own mind, or did he go to the log

book and get the information ? [935]

The Witness: No, sir; he picked it out of the

log book itself, and then I looked it over and would
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tell him if it is all right or all wrong, and I told liim

it was all right. The thing we are interested in hen*,

as far as these things are eoneei-ned, is our tiino

between ports, and in case of an accident we mark

that do\\ni, or the ship grounding. That is niDstly

what we use that for.

The Court: On that testimony, gentlemen, it is

the opinion of the Court that if the (itlicr ircoi-d

from which some of the information here is copied

is in existence, that the Claimants' ohjection to its

admission at this time should be sustained.

Mr. Long: Of course counsel asked for it, .uhI

we have produced it, and if* lie doesn't wnnt it in

the record, very well, but T can tell the Conrt at

this time that the log book is not in existence, and

that will be proved.

The Court: Will counsel for the rininiants ac-

cept that as a fact already proved ?

Mr. Ryan: Not as a fact proved. 1 want to

expedite this, and I am willing to accept conns«d*s

statement here provided it appears latci- m some

form or other, at some time during the trial.

The Court: The provision kills the effect of the

agreement. Proceed. The objection at this tune is

sustained. You may supplement the proof as to

the admissibility of this document latei-.

Mr. Long: I will withdraw the oiT.-r. Vour

Honor.

The Court: The offer at that time is with-

drawn. [936] I think that will be snflficient f..r

today. The Court is adjourned until tomormw
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morning, and proceedings continued until that time

at ten o'clock.

(Whereupon an adjournment was taken un-

til 10:00 o'clock a.m., October 22, 1937.) [937]

October 22, 1937,

10:00 O'clock A. M.

The Court: You may proceed in the case on

trial.

Mr. Bogle: The Inspectors have returned, Your
Honor, and I suppose it would be in order to put

them on the stand to verify these books.

The Court: The Court would like to do that

unless there is objection.

Mr. Ryan: No objection.

The Court: You may recall them.

Mr. Bogle: We will recall Mr. Robinson.

The Court: Mr. Robinson is recalled. He is al-

ready under oath.

RICHARD a ROBINSON,

recalled as a witness on behalf of Petitioners, tes-

l titled as follows:

Direct Examination

By Mr. Bogle

:

Q. Mr. Robinson, have you since the court pro-

ceedings yesterday received any wire from the

Secretary of Commerce relative to the production

of these books?

A. Yes. Our office received a wire last evening.

Q. Will you read that, please?
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A. "Retel if assistant inspectors your offirp

served by subpoena to appear in V. S. Oistri^'t

Court Western Bisti'ict Washinirton Two IV M.

today together with annual ins])('('tion books and

records steamer Denali for Januan' Nineteen Thirty

Five Comply with subpoena."

Q. In accordance with that wire li.ive yoii the

original book [938] with you now ?

A. Yes, sir. I have the hull l)ook, the boiler l)ook

and the drydock book, the originals.

Q. Are those books the oidy office ircnnl v..ii

have of this inspection?

A. Yes, sir; these are the only ones we liave.

These are the files.

Q. T take it that your office would desire to

retain or have returned to you the oricrinal )»ooks?

A. Yes, sir.

Q. Have you compared the book enveriti- the

boiler inspection of January 29, 30 and :n, 1935,

with the copy which was produced yesterday cov-

ering the same dates?

A. Yes, sir.

Q. Wimt have you to say as to whether the copy

is a true and correct copy of the original book
|

A There are a few minor onnssions u\ there,

the lines not filled in, but the wording is exactly the

same as to all the other details that were eopie<l

Q. You mean that some of \hv lines are not hlh'd

in in the copy? .^ .^

A. Some have not been filled m as written m

the original.
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Mr. Bogle: I would suggest, Your Honor, in

order to permit the Department to retain its orig-

inal records that we devise some method of intro-

ducing the originals and then getting a correct copy

into the record, so that the originals may be re-

turned to the Department. I would be perfectly

willing to have the reporter make a copy from the

originals of the books to be furnished, on duplicate

books to be furnished by the Department, and [939]

upon the fihng of the copies that the originals be

returned.

The Court : In view of the fact, Mr. Bogle, that

it is the copies that have been marked for identifi-

cation, why do you not have completed the copies

so marked and identified before further action on

the matter of these particular records is taken. It

may be that all you would need to do would be to

proceed with the identified copies further as you

may be advised, without cluttering up the record

by marking for identification the originals which

he wishes returned to the office in any event.

Mr. Bogle: That is perfectly agreeable. I un-

derstand that the Claimants were rather opposed

to having their copies go into the record.

Mr. Ryan: Oh, no; we have no objection to it.

Mr. Bogle: Then that is all right.

The Court: I wonder if the witnesses who are

familiar with these records could not complete these

copies and make them full, true and correct before

anything further is done.
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The Witness: Yes; in five minutes I can fill

in those omissions.

The Court: I think that would be practicable.

Mr. Bogle : That would be better.

The Court : You may be excused from the stand

and do that.

The Witness: May I proceed with that?

The Court : Yes
;
you may do so.

Mr. Bogle : Let me have the hull book. I assume

that this witness will complete his own record.

[940]

The Court: Yes, his own book, the boiler book,

so-called.

(Witness excused)

Mr. Bogle : I will recall Mr. Kelly.

The Court : Mr. Kelly is recalled. You have al-

ready been sworn, Capt. Kelly.

FRANCIS KELLY,

recalled as a witness on behalf of Petitioner, testi-

fied as follows:

Direct Examination

By Mr. Bogle:

Q. Capt. Kelly, you have the copy which was

referred to yesterday of the hull inspection of the

steamship *'Denali"?

A. Yes, sir.
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Q. Have you compared that with your original

book ?

A. I have.

Q. What have you to say as to whether or not

the copy is in all respects a full, true and complete

copy of the original book?

A. It is a complete copy with one exception, sir,

and that is on page 68 where it asks a question

''Name of master assisting in this examination"

and they put down directly there in that line ''Lars

Erickson", where I have it "Name of mate" and

not the name of the master.

Mr. Bogle: That is on page 68?

The Witness: Yes, sir. Everything else is cor-

rect, sir.

Mr. Bogle: I would suggest, then, Your Honor,

that [941] we have the copy corrected in that

respect now.

The Court: Yes.

Mr. Bogle: That is the only difference.

Mr. Ryan: That is satisfactory.

Mr. Bogle: Will you make that correction now?

The Witness: Yes, sir.

The Court : You may be excused from the stand

for that purpose, Captain.

The Witness: All right, sir.

The Court: Make the copy read just as the

original reads.

The Witness: Yes, sir.

(Witness excused)
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Mr. Bogle: I will recall Capt. Morgan.

The Court: Capt. Morgan resumes the witness

stand at this time.

GEORGE W. MORGAN,

recalled as a witness on behalf of Petitioner, testi-

fied as follows:

Direct Examination

By Mr. Bogle:

Q. Capt. Morgan, have you the copy of the dry-

dock examination report of the '^Denali" which was

referred to in the hearing yesterday?

A. Yes, sir.

Q. Have you compared that with your original

office record?

A. Yes, sir.

Q. What have you to say as to whether or not

the copy [942]

A. (Interposing) There is one error that I

wouldn't like to see stand.

Q. We do not want any errors. We want it ex-

actly the same.

The Court: That occurs in only one place?

The Witness : That is the only particular place,

anyway.

The Court: It ought to be just like the original.

Captain.

The Witness: Yes, sir.

The Court: Will it take you long to make the

copy read just in words and figures as the original

does?

The Witness : About ten minutes.
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The Court: Unless there is objection he may be

excused from the stand and authorized to make the

correction, so that the copy will be exactly like the

original.

(Witness excused)

Mr. Bogle: I would like to recall Capt. Banner.

The Court: Resume the stand, Mr. Banner.

JAMES BANNER,

recalled as a witness on behalf of the Petitioner,

testified as follows:

Direct Examination

By Mr. Bogle:

Q. Mr. Banner, have you since the court hear-

ing yesterday compared your entries in the original

drydock examination report of the steamship

"Denali", April 4, 1935, with the copy of such re-

port which was produced in the hearing yester-

day? [943]

A. Does that allude to my personal entries'?

Q. That portion of the drydock examination re-

port which you personally entered in the book %

A. That is correct.

Q. There are no alterations or corrections?

A. No, not on mine ; not on my part of it.

Q. It is a true and correct copy ?

A. Yes, sir.

Mr. Bogle: That is all.

The Court : You may be excused from the stand.

Captain.

(Witness excused)
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The Court: You may proceed.

Mr. Bogle: There was a witness on the stand.

The Court: Capt. McDonald was on the stand,

wasn't he?

Mr. Long: Yes, and he is here, Your Honor.

The Court: You may resume the stand, Capt.

McDonald.

WILLIAM McDonald

recalled as a witness on behalf of the Petitioner,

testified as follows

:

The Court: This witness was being cross-

examined, w^asn't he?

Mr. Bogle: Yes, Your Honor.

The Court: You may resume the cross-exam-

ination.

Cross-Examination

(resumed)

By Mr. Ryan:

Q. Do you recall how the compass card of the

^^Denali" read [944] around the edges? Was it in

points or degrees, or how, if you remember?

A. I think it was in both, but I am not positive

sure whether the degrees were on the one in the

pilot house, but I am sure the degrees were on the

one on the standard compass.

Q. Do you recall that definitely and positively,

of your own knowledge, about the card on the stand-

ard compass?

A. Yes.
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Q. You recall it definitely?

A. Yes.

Q. Then why is it that the courses on the stand-

ard compass were always put in points and half

points and quarter points, on the "Denali"?

A. It is not customary to steer by degrees on

the inland waters.

Q. You do not have anything to do with de-

grees in inland waters?

A. No. We never steer—I never steer courses

in my life in inland waters by degrees.

Q. They do not use the word "degrees" at all.

A. We do not use degrees at all, just points,

quarters, halfs, three-quarters, seven-eighths and

five-eighths.

Q. If you told the man in the pilot house some-

thing about degrees he w^ould say, "Well, my com-

pass shows points; give me the points or quarter

points or half points"—isn't that so?

Mr. Long: Just a minute; that is not a proper

question. I object to the form of the question. Coun-

sel is just arguing with the witness. [945]

Mr. Ryan: This is cross-examination.

The Court: Objection overruled.

The Witness: We never steer anything but

points, quarters, three-quarters, five-eighths, on the

inside waters. When we go off shore and off land,

j)ersonally I steer degrees myself, but inland waters

we do not, because it is pretty near impossible to

steer by degrees in inland waters on the Alaska run.

Q. So your best recollection is that the card in
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the compass house showed points, half points, and

quarter points—that is, the pilot house compass, and

that on the bridge showed that, plus degrees.

A. She had both.

Q. The bridge; I mean the one way up on top,

outside.

A. Well, that is the standard compass.

Q. The standard compass, yes, and that is what

you call the bridge compass, isn 't it ?

A. There is the pilot house compass, we call it,

and the standard compass on top.

Q. The pilot house compass is the one that is

inside the house, isn't that right?

A. Yes.

Q. That the quartermaster or helmsman steers

by?

A. That is the pilot house compass.

Q. And then the bridge compass is the one way

up on top of that house ?

A. Yes.

The Court: Which you have heretofore referred

to as the standard compass ?

The Witness: Correct, sir. [946]

Q. That is ordinarily covered up with a canvas

tarpaulin and secured, is that right?

A. Not all of the time.

Q. WeU, practically all the time?

A. No, sir, not when we are rimning, except m

snow and weather conditions, we cover it up then

if the bimiacle is not water-tight. Sometimes the

brass cover that is on them gets a little bit loose,
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and if the wind is blowing hard the wind might get

in, so we keep her covered up in a case like that.

Q. Ordinarily, on a ship like the ''Denali",

when it is raining or misty or hazy you slip that

tarpaulin or canvas over it, don't you?

A. If she was not tight.

Q. Do you recall positively, of your own knowl-

edge, what the condition of that binnacle was on the

standard compass on the ''Denali'"?

A. Yes, sir.

The Court: Ask him the question.

Q. What was the condition?

A. The condition was good.

Q. When did you examine it?

A. I examined it that very trip I was on her.

Q. On what date did you examine her?

A. The dates I can't recollect.

Q. Did you make any entry anywhere about it,

what condition you found?

A. We make entries at all times and check it

up with the compass whenever we can get a chance

to take an observation of her, inside, on land, or by

other observations. [947]

Q. Entries in what?

A. In the deviation book.

Q. Entries about the condition of the binnacle?

A. Yes, sir; the standard compass.

Q. About whether it was rain-tight or not, is

that right? You made the entry whether it was

rain-tight or not?

A. No.
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Q. Or \vator-ti<Tlitf

A. No; just make entries

Q. (Intorposiiii^O Voii ai^parently misunder-

stood the question. Now then, a deviation ••anl that

showed only dej]^ees wouldn't he of any uso at nil

to anybody using the pilot house eompjiss, would it?

A. You could hardly take any notice of that to

apply to a eourse in inland waters.

Q. Certainly not. The deviation cards nin in

points, half points and quarter points, do they not,

as prepared and put in ships like the "I)enaH" in

this harboi- by the eonqiass adjustei-s ?

A. I can't understand that question verj- well,

sir.

Q. All right. Now, the deviation cards that are

put on the ships, say on the ''Denali", the deviation

card for, say, the pilot house conq)ass, it shows the

deviations in points, quarter ]>oints or half points,

or whatevei- it is, doesn't it t

A. No.

Q. So they can understand what the

A. (Int-erposing) Not all the time, sir.

Q. Well, practically all the time?

A. No, sir. It is acording to how the .standanl

compass is [948] read. Some compasses have got

the degrees on with the point.s, hut those «.r the ohi-

style hasn't got the degrees with tlie points.

Q. If the adjuster knows that the officers of

that ship steer by points, half points and (piarter

points, and knows that the course are ent4're<l that

way in the log book of the ship, always, he ])repan>8
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his deviation card according to points, half points,

quarter points, etc.?

A. No, sir. Some trips the commander takes it

by degrees. The last time I adjusted a compass it

was by degrees. At other times there is another

man down in the pilot house writing it by degrees,

and hollering up to the adjuster when she is on that

degree, and it is set on the magnet accordingly, by

degrees.

Q. That is a different kind of ship from the

''Denali'"?

A. No.

Q. That is a case where they have degrees on

the compass in the pilot house.

A. I don't recollect if there was any degrees in

the pilot house of the ''Denali", but that is the way

the deviation is taken, by degrees, when they are

swinging the ship.

Q. On what ship?

A. All ships I was ever on.

Q. On what ship? On the "Depere", for in-

stance ?

A. Yes.

Q. Have you that with you?

A. I haven't got it with me.

Q. Who drew up that deviation card?

A. It was adjusted by Max Kuner & Company.

Q. You haven't got it with you?

A. I haven't got it with me. [949]

Q. Who drew up that deviation card?

A. It was adjusted by Max Kimer & Company.
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Q. Well, have you—well, you haven't got it with

you, have you?

A. No, I have not got it with me.

Q. When did they adjust if?

A. On the ''Depere"?

Q. Yes.

A. The "Depere" adjusted this summer—this

spring.

Q. Certainly, as soon as she was taken out ot

the laid-up fleet, isn't that right?

A. No, sir. She was

Q. (Interposing) Well, she was

Mr Long: (Interposing) Let him answer the

question. You do not give him a chance to answer

the question.

A No sir. She was adjusted when I was on

her and I made a separate trip on her after she

was taken out of the yard. The first trip tha she

made. Captain Ramsey was captain, and I went out

on the next trip, and then she was ad.iusted.

Q. You were the one who had her adjusted, is

'""VTm not-I was on her when she was ad-

'"?' And the first time that you had the author-

,t.^you had the compass adjusted, is that right?

A. I didn't ask for it.

Q. You didn't ask for it?

t Sltl.t happen to be adjust^ then.

Sr.T.ong: Oh, I object to this. [950]
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The Court: Objection overruled.

Mr. Long: It has nothing to do with the direct

examination, Your Honor.

The Court: Objection overruled.

The Witness: What was the question?

(Question read)

Mr. Long: If you know.

A. I don't know. I never

Mr. Ryan: (Interposing) Please do not sug-

gest parts of my answer, Mr. Long.

Mr. Long: I want you to be fair with the wit-

ness.

Mr. Ryan: I am perfectly fair with him. I do

not w^ant you to suggest any answers to him.

The Court : Will counsel address their objections

to the Court.

Mr. Ryan: Will you read the question and the

answer of the witness ?

(Question and answer read )

Mr. Long: Had you finished your answer"?

The Witness : No.

Mr. Long: Just finish your answer.

A. I just joined the ship on my first trip when

she was adjusted in Seattle.

Q. (By Mr. Ryan) Mr. Murphy ordered her

adjusted, is that right?

A. No.

Q. What?
A. Mr. Murphy was not there.

Q. Who w^as there in his place?

A. I think it was Mr. McKinstry. [951]
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Q. Mr. McKinstiy oi-dorcd the comjtass adjusted

on your ship?

A. I don't know who ordered it.

Q. Mr. McKinstry ordered the conipa.ss adjusted

on your ship this spring, is that i-i^dit t

A. I don't know who oich'red it.

Mr. Long: Just a minute. I assume that lie is

referring to the trip this spring.

The Witness: Yes.

Mr. Long: And the evidenee shows that Mr.

Mur{)hy was not with the Alaska Steamship Com-

pany at that time. This is two ycar^ after tlie

"Denali", and it is certainly immateiial ;iiid inrle-

vant.

Mr. Ryan: T would like to have a little latitude

on these matters, and I do not like for suggest ion.s

to be made by counsel to the witiH'ss while he is

under cross-examination.

The Court: Objection overndcd. ll< may an-

swer the question.

The Witness: What was the question .'

(Question read)

A. I don't know who ordeicd tlic adjustment,

but I was told that the compass was g..iiig tn he

adjusted, and I didn't need to find out anything

about that, but I just went out with an adjuster and

adjusted her.

Q. When did you join her as captain?

A. The date?

Q. Yes.
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A. The date very well I cannot recollect. It was

this spring. The second trip that she made.

Q. In what capacity did yon join herf [952]

A. As master.

Q. And the compass had not yet been adjusted,

and it was adjusted afterwards mysteriously for

some reason that had nothing to do with you as

master of the ship, isn't that right?

Mr. Long: I object to the question with the word

'^mysteriously" in it, and I ask that that be stricken

from the question.

The Court: Yes. It may be stricken.

Mr. Ryan: I will strike out the word "mysteri-

ously", I will withdraw the word "mysteriously".

Now, Mr. Reporter, read the question.

(Question read as follows: "And the compass had

not yet been adjusted, and it was adjusted after-

wards for some reason that had nothing to do with

you as master of the ship, isn't that right?")

A. Yes, sir.

Q. What was the necessity for that adjustment,

if you know, other than the fact that that ship had

been in the laid-up fleet for several months?

Mr. Long: I object to the form of the question

because it appears that the ship had not been in

the laid-up fleet. He said it was the second trip from

Alaska.

The Court: The objection is overruled.

Mr. Ryan: Read the question.

(Question read)
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Mr. Long: I again renew my objection and ask

that the last portion of the question be stricken

because there is no evidence that it had been laid

up for several [953] months.

The Court : The motion is denied. Read the ques-

tion.

(Question read)

A. I don't know of any necessity, because I was

not there.

Q. (By Mr. Ryan) In other words, you joined

the ship as master—w^ell, strike that out. Now, you

said tliat you broke out a ship or ships from the

bone yard on their first voyage, and I think you

named the "Cordova". Will you give me the date

that you broke out the "Cordova" from the laid-up

fleet where she had been laid up for several months ?

A. I cannot give the date, sir. I don't recollect

the date that she was broken out.

Q. How many years ago was it?

A. Two years.

Q. Two years ago?

A. Yes, sir.

Q. And you say that the compasses of the "Cor-

dova" were not adjusted two years ago when she

was broken out from the bone yard, is that right?

A. Yes, sir.

Q. You are sure that they were not adjusted?

A. Yes, sir.
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Q. And you went out in what capacity on that

ship?

A. As master.

Q. And the compasses were not adjusted?

A. No, sir.

Q. And you took her out of the laid-up fleet?

A. Yes, sir. [954]

Q. Did you take any other ship out from the

laid-up fleet where she had been laid up several

months ?

A. No, sir.

Q. You never did; just the "Cordova"?

A. I don't remember. We put them over there

for a few days and then take them out again, and

then lay them over there for a week when cargo

don't offer to go out right away, and sometimes we

break them out again in a week's time, and I did

that on a few occasions with different ships.

Mr. Ryan: I don't know that I got your answer

right. Will you read the answer?

(Answ^er read)

Q. Now, that is not what I asked you. Did you

look at the deviation book or at the compass record

book of the "Depere" to ascertain whether it

showed any explanation for the adjustment after

you joined the ship?

A. Yes, sir.

Q. All right. What did you find from that ex-

amination ?

A. When I joined the ship, sir?
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Q. Yes. In other words, in answer to the last

question.

A. I found the compasses all right.

Q. And no necessity for adjustment, but they

were adjusted anyway, is that what you want to

say?

A. They were adjusted for some reason that I

don't know because—I cannot explain that, but they

were adjusted, and the compasses were not more

than a couple of degrees or some other magnetic

when they were adjusted.

Q. Well, who is this who has authority to adjust

the [955] compasses without consulting the master

of the ship?

A. Probably the other master that was there

ahead of me. I don't know anything about that at

all—who questioned—who asked for the adjust-

ment. I cannot say.

Q. In other words, the master who took her out

on her first voyage after she was laid up put in a

request that her compasses be adjusted, isn't that

right?

Mr. Long: Now, just a minute.

A. I cannot tell you that.

Mr. Long: All right. He said that he didn't

know.

The Witness : I cannot tell you that.

Q. (By Mr. Ryan) Now, you know-

Mr. Long: (Interposing) I object to this and

ask that counsel be fair to the witness. He is en-
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titled to the protection of the Court, if Your Honor

please.

The Court: The objection is overruled. The ques-

tion has already been answered.

Mr. Long: What was the answer?

The Court: He said that he didn't know. Pro-

ceed.

Q. (By Mr. Ryan) Have you a copy of the

deviation cards on the "Denali" that were in exist-

ence in 1934 when you left the ship?

A. I left them on the ship, sir.

Q. I ask you, have you a copy of them?

A. No, sir.

Q. All right. They are in points and quarter

points and half points, are they not, the deviation

cards on the compass—for the compasses on the

"Denali" that were in effect in 1934 while you were

master? [956]

A. The deviations in quarter points?

Q. The deviation is shown

—

A. (Interposing) I don't remember that,

whether they are in quarters or halves or three-

eighths, or whatever they were. I don't remember

that. But the deviation—how the deviation was

written down on the deviation card I cannot tell

you that—which way they were written down be-

cause as a, rule I never take any notice of the

deviation card.

Q. Did you take any notice of the deviation card

on the ''Denali"?
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A. No, sir. I never take any notico of (Icvialiun

cards for adjustments.

Q. You do not pay any attention to thciii at all f

A. No, sir.

Q. You think that compass adjustments are jufit

a waste of time, is that it?

A. No, sir. But to a certain extent I d(» not go

by them, but I take my own adjustments.

Q. Oh, you make your own adjustments?

A. Yes, sir.

Q. And you change the correctors on the com-

passes, do you?

A. I do not change anything, but J lake my

own observations, and I go by them regardless of

the adjustment. I don't make my own adjustments,

but I take my own deviations to get my beai-iiigs,

and I go by that, because I cannot go I'v adjust-

ments of the compass when the ship is swung m

Seattle, light ship, and before starting to load cargo.

I cannot go by that, or else I am a poor master.

Q. So you did not care whether the compasses of

the "Denali" [957] were adjusted or not .^

A. I do not care whether they are adjnstr.l or

not as long as I am on the ship myself and
1
mn

take my ow^n.

Q. You would wait until you were stranded and

busted up before you would take them, is that it ?

A. No, sir.

Mr. Long: I ask that that question he strn-ken

as highly argumentative.
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The Court : In view of the question and also the

answer, the motion is denied.

Q. (By Mr. Ryan) What do you suppose those

adjusters carry on their business here and adjust

compasses fori

Mr. Long : That is highly improper, Your Honor,

and it is argiunentative, and I object to it further

on the groimd that it is incompetent, irrelevant and

immaterial.

Mr. Ryan: You asked him about the practice.

Mr. Long: I think tha,t this witness is entitled

to a reasonable protection.

The Court : If he knows, he may answer it. There

was a great deal of latitude allowed in the record

about custom and practice of the company and about

adjustments.

Mr. Long: That I have no objection to. But he

is asking this witness why compass adjusters carry

on their business here ; why they were in business.

I don't Ivnow whether this witness knows, and it

is not material if he does know.

The Court: It does not seem to me that it is

important, but I will let the question stand, and

he may answer it. [958]

A. What is the question?

Mr. Ryan: Read the question.

(Question read)

A. If they want an adjustment of the compass

—

if the magnets are out, an adjuster will fix the

magnets up so that she won't have so much devia-
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tion, but whether she has got one degree or fifteen

degrees when I go away from her, that don't amount

to anything to me, one degree or as much a.s iiftecn

degrees, that does not matter, and it is as easy for

me to apply fifteen degrees as one to my course.

Q. In other words, you do not care whether your

compass is out fifteen degrees or not on any and

all headings, is that right?

A. I do, but I take it into consideration and act

accordingly.

Q. Now, name the magnets that were in the com-

pass or in the binnacle of the compass on tlie

''Denali".

A. I don't go near the magnets at any time.

Q. Then you never examined them to find out

whether they were out of place, did }ou

!

A. No.

Q. You would not?

A. I would not

—

Q. (Interposing) You don't even know tlio

names of them?

A. I would know if they were out of i)la('o.

Q. That is not my question. You do not even

know the names of them, do you?

Mr. Long: What was that answer?

(Answ^er read) [959]

Q. (By Mr. Ryan) Now, name the magnets so

that you can identify them and separate them from

each other.

A. I cannot name them.
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Q. Well, name the position of, say, the B magnet.

Mr. Long: What magnet?

The Witness: What magnet?

Q. (By Mr. Ryan) You never heard of the B
magnets, is that right?

A. Yes. They are all imderneath the compasses.

Q. Now, describe exactly

—

Mr. Long: (Interposing) Just a minute. Had
you finished your answer, Captain?

The Witness: Yes, sir.

The Court : In the future when you ask the wit-

ness a question do not characterize it with the pre-

vious answer made by the witness.

Mr. Ryan: All right, Your Honor.

Q. (By Mr. Ryan) Describe the position in

which the B magnets of the "Denali" were located

while you were on that ship?

A. They were imderneath the compass.

Q. Yes. But what was their position?

A. I don't know what their position was. I

couldn't tell you that I ever looked at the magnets

on the "Denali".

Q. Where was the red magnet—by the way, how

many red magnets were there?

A. I never looked at the magnets on the ''De-

nali".

Q. Then, in order to ascertain whether any of

those magnets are out of place, you would have to

have a compass adjuster to look at a compass,

wouldn't you? [960]
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A. Yes, sir. That is tlie time wlicii we want an

adjuster, wlien the magnets are out ami we can't

find out when the compasses are not ritrht. Wlicn

the magnet is drawn to any extent and then- is a

big deviation, that is when we call for tlie adjuster,

but when the compass has not got any (h'viatii.n to

bother us more than a few degTees on either side.

I don't consider it at any time necessary t.. call

upon an adjuster—until that happens.

Q. Your personal opinion is that it is not neces-

sary to call in an adjuster unless the deviations an*

more than fifteen degrees on all headings, is tliat

right?

A. No, that is not right.

Q. Well, what is it then?

A. As long as the compasses gets out fm- two

or three degrees or four degTees, it is not necessary

to call for an adjuster, but when they get out up to

big deviations—five, ten and up like that, then we

call for an adjuster. Sometimes they stay foi- two,

three or four years, if we do not carry to., much

iron and stuff like that in the ships, and then they

come right ba.ck again, the compasses, to tluir nat-

ural position, and as soon as they get ha.-k to th.-ir

natural position when the shi]) is discharged, it is

not necessary to call for an adjuster, be.-ausc the

cargo in the ship is changing the deviation.

Q. Now, your testimony is if there is Hve degrees

deviation on any heading, the compass should b*^

adjusted, is that right?
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A. I am just giving you a demonstration, you

see.

Ml-. Ryan: Read the question.

(Question read) [961]

A. Well, if it is five degrees all around the com-

pass, yes, I would call for an adjustment, but we

never get that.

Q. You would wait until they were four degrees

all around on every heading of the compass before

you would call in an adjuster, is that right?

A. I would not wait. I would just use my own

judgment whether I wanted it or not. If the com-

passes were not steady, or in any way that I was

doubtful about them, I would call for an adjuster to

—for a new adjustment then.

Q. Just what effect do the red magnets have so

far as their influence as to steadiness or constancy

of fhe compasses are concerned?

A. I cannot tell you that, sir.

Q. Well, suppose a compass adjuster—suppose

Mr. Murphy called in a compass adjuster—a shore

adjuster, and he handed you a deviation card which

showed five degrees deviation on, say, four headings

of the compass—would you take that—would you

accept that or would you report it to Mr. Murphy %

A. It never happened, and I don't know what

I would do in a case like that, but that was never

known to my knowledge—an adjustment on a devia-

tion card like that.
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Q. What do they bring the deviation down to

when you have a compass adjuster to adjust the

compass ?

A. They bring the adjustment down to magnetic

on some headings and on other headings down to

half a degree or a degree, and sometimes a degree

and a half.

Q. So that a compass that shows a greater num-

ber of degrees than that is one that could be put in

safer condition by [962] a compass adjuster, isn't

that right?

A. Yes, sir. She could be adjusted like that if

you are going to adjust her every trip.

Q. Well, it costs very little money to have a

compass adjuster or a shore compass adjuster to go

on board and adjust, isn't that right?

A. I don't know how much it costs even. I never

inquired about that.

Q. Well, whose job was that?

Mr. Long: What w^as the question?

The Witness: That w^as for the office.

Mr. Long: What was the question?

(Question read)

Mr. Long: I do not think that that is proper.

The Court: No, that is not proper.

Mr. Ryan: Well, I will withdraw that.

Q. (By Mr. Ryan) Who attended to the in-

curring of that expense under ordinary practice?

A. I don't know. The adjuster sends his bill into

the office, and I don't know who pays for it or
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nothing else. I am not even interested in that. All

I care is to have it adjusted, and as long as it is

adjusted, that is all I care about it.

Q. You never had authority since you have been

with the Alaska Steamship Company to call in a

shore compass adjuster in the Port of Seattle, have

you?

A. Yes, sir.

Q. Yes.

A. Yes, sir.

Q. Without taking it up with the home office?

[963]

A. When I feel that I want an adjuster, I take

it up with the home office and then I swing the

ship whenever I want to.

Q. Your answer to that question is that you

have no authority to do it without consulting the

home office and getting their authority, or letting

them do it, isn't that right?

A. I think I have got the authority. My author-

ity was never questioned when I asked for it.

Q. Did you ever, yourself, give an order to the

Northwest Instrument Company or to Max Kuner,

or to any other compass adjuster—did you ever

walk into their office and tell them to adjust this

compass ?

A. No.

Q. You had no authority to give such an order ?

A. I don't know about the authority. I have got

the authority to send in for it, and it was never

refused to me.
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Q. Yes, but when the authority came they never

gave you the authority to do that. They did that,

isn't that right?

A. My authority—yes, I got the authority of

doing anything. The company gives me any author-

ity, and I have got it myself. I take it, the authority

of seeing at all times that my compass and my
navigation instruments are kept up to date, and

it has never been questioned so far yet.

Q. So far as you are concerned your personal

opinion is that it is of praetically no use to have

an adjustment of a compass made when the ship

does not have her cargo aboard, isn't that right?

A. Say that again, please.

(Question read) [964]

Mr. Long: Are you referring to an adjustment

by aji independent adjuster?

Mr. Ryan: Please don't interrupt. This is my

cross-examination, and if you have an objection

to make, make it to the Court.

Mr. Long: Well, then, I will make the objection

that the question be made more definite and certain.

Specify whether the adjustment is to be made by

an independent adjuster or by this man himself.

The Court : The objection is overruled. He may

answer the question if he can.

The Witness: What is the question?

The Court: Read the question again, and let us

keep our minds on it.

(Question read)

A. No.
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Q. (By Mr. Ryan) Well, explain your answer.

A. My answer is that if the compasses are out

w^hen the ship is light, I would call for an adjust-

ment, if I foimd that the compasses were too much

out. I would call for an adjuster then, if the ship

was light and without any cargo in her.

Q. Now, when you joined the '^Depere" this

year did you make any examination of her com-

passes or swing ship?

A. As soon as I joined her—the day that I

joined the "Depere" I think the compass was ad-

justed, and it was a day or two, if my memory is

right, after I joined her before I ever went out on

her.

Q. What date was that ?

A. I don't recollect the date. [965]

Q. Was it Max Kuner who adjusted the com-

passes ?

A. Yes, sir, it was Max Kuner who adjusted

the compasses in Seattle Harbor.

Q. All right. Now, the practice that you fol-

lowed—suppose the ship is in continuous operation

and she comes down to Seattle from Alaska, and

she has not yet loaded her cargo, as I understand

your testimony on direct examination, you do not

make any observations for deviation or swing ship,

or anything like that until after the cargo is loaded,

is that right?

A. No. I swing the ship personally at all times

myself.
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Q. Now tell me

—

A. (Interrupting) Whether she is light or

empty, if I am doubtful about the deviation and if

I see—if I get the idea that the compasses are any-

where out, I swing ship myself.

Q. Have you swung ship on the "Depere'"?

A. Yes, sir.

Q. On what date?

A. Well, I don't remember the date, but I have

got it marked down in the deviation book.

Q. Have you got it marked in the log book?

A. I never mark deviations in the log book.

I have never seen it done that way.

Q. I am not asking you about deviations. Don't

you know what swinging ship means?

A. Yes, I do.

Q. Then confine your answer to the question. I

am asking you, have you swung ship on the "De-

pere"!

A. Yes, sir. [966]

Q. On what date?

A. I don't remember the date, but it is down in

the deviation book.

Q. On how many points did you swing the ship ?

A. Sixteen points if I remember right. It might

be fifteen, or it might be—

-

Q. (Interposing) Did she have cargo aboard,

or not aboard?

A. She was fully loaded.

Q. She was fully loaded?
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A. Yes, sir.

Q. Have you ever swung ship when the ship did

not have her cargo aboard?

A. Yes, sir.

Q. On what ships, and where?

A. I don't remember either that date.

Q. How many years ago?

A. This year.

Q. This year?

A. Yes, sir.

Q. On what ship?

A. On the "Depere".

Q. You swung ship without any cargo on her?

A. I swing ship at all times when I get a de-

viation on all headings—whenever the opportunity

serves. There is not an hour in the day that that is

not done when the opportunity serves as that is

the only thing that we look out for, for the deviation

of the compass for our own information in case of

thick weather.

Q. Now, let us keep to the point. I want to find

out the date that you say that you swung the ''De-

pere" without [967] any cargo aboard.

A. I have got it in writing, but I cannot tell

you right offhand.

Q. Have you got it on your ship ?

A. Yes, sir.

Q. Will you produce it tomorrow morning, or

Tuesday morning, rather?
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Mr. Long: No, he won't because he won't be

here.

Q. Then will you produce it at two o'clock this

afternoon ?

A. I will be very glad to do it. We will produce

it.

Mr. Bogle : I still object on the ground that this

is immaterial, a matter of a year or two after the

date of the accident which is involved in this suit.

A practice which is in effect or was in effect then,"

a year or two after the accident, could not affect the

practice in connection with this accident two years

previously.

The Court : The Court deems it conceivably ma-

terial as affecting the weight of this witness' testi-

mony.

Q. (Mr. Ryan) How long did it take you to

swing ship ?

A. It didn't—well, I think—at two o'clock this

afternoon I think you \^ill find that in the book in

my own handwriting.

Q. Well, tell me how long.

A. Well, I guess about fifteen minutes or some-

where aromid that. That is about all it takes.

Q. Only about fifteen minutes to swing ship?

A. That is all.

Q. On how many headings? [968]

A. Sixteen.

Q. One minute on each heading, is that it? One

minute to get on a heading and complete it, and

then go on to the next one ?
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A. You don't even have to have a minute. You
can do that in half a minute.

Q. You can do that in half a minute ?

A. Yes, sir. As long- a,s you get the ship steady

on that heading, that is all that is necessary.

The Court: I will have to require you to finish

the examination of this witness in fifteen minutes,

Mr. Ryan.

Mr. Ryan: Well, Your Honor, I will try to, but

this I consider quite important. There are some

other points—you mean on all subjects?

The Court : On all subjects, in view of the great

amount of time and the latitude that I have given

you on this collateral matter. The Court thinks that

you have gone about far enough into it, and will

give you fifteen minutes to finish your cross-exami-

nation.

Mr. Ryan : I respectfully except to that. I do not

think that this is collateral matter in view of the

testimony of this witness on direct as to practice.

It is the most direct way that you can catch the

man on pracice.

The Court: The exception is allowed.

Mr. Ryan : Well, I have to abandon that because

I have so many points to cover with this witness,

Your Honor, and I except to my having to leave

that subject under the circumstances and restric-

tions. [969]

Q. (By Mr. Ryan) Now, on your direct exam-

ination you testified that when the ship is swung
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in the Sound liere the adjuster makes the com-
passes magnetic, and then after the cargo is taken

on board you get that deviation yourself and apply

it to the course that you steer?

A, Correct.

Q. That is so, isn't it?

A. Yes, sir.

Q. In other words, the shore compass adjuster is

the one who ascertains the deviations before the

cargo is aboard, and after it is aboard you swing

ship, is that right?

A. Swing ship for our own information after

cargo is on board, sir.

Q. And the one who does the swinging before

the cargo is aboard, when she is light, is the shore

compass adjuster? That is his job, isn't that right?

A. It is his job when he is directed to do so

and he is there, but he is not there every minute

w^hen she is in Seattle here, and we do that our-

selves. He is not there on ship all the time.

Q. The man who orders him to come over is Mr.

Mm-phy, isn't it?

A. Whoever is in charge, sir.

Q. Mr. ^lurphy or whoever is acting while he is

away ?

A. Yes, sir, that is correct.

Q. Now, on this voyage that you made on the

^'Denali" in the latter part of 1934 there was noth-

ing in your commander's report about fog, was

there ?



930 Pacific Coast Coal Co., et al.

(Testimony of William McDonald.)

A. No, sir. I didn't see it.

Q. But you nevertheless think that there was

fog for two [970] hours, is that right?

A. I remember very well where we had the fog.

Q. Where was it?

A. Southbound entering Granville Channel early

in the morning.

Q. And you had it for two hours?

A. Yes, sir. We had more than that, but I do

not remember how much. But I remember that dis-

tinctly.

Q. Now^, you went up on the Inside Passage and

came back on the Inside Passage, didn't you?

A. Yes, sir. [971]

Q. Isn't it true that when a ship that sails the

Inside Passage has a light in sight, if the weather

is clear at all times from leaving Seattle until com-

ing back—that is, there is always a light in sight

—

she goes from light to light, and from light to light.

A. No, sir; that is not true.

Q. How many miles apart are the lights on the

Inside Passage?

A. I didn't measure them off, and I haven't got

that in my memory, how far they are apart. Some

of them are half a mile apart, and some of them

as much as 25 miles apart.

Q. Name two lights that are 25 miles apart on

the Inside Passage.

A. Well, I can't remember it offhand, without

thinking it over, but there are

—
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Q. (Interposing) Can you remember it at all?

Mr. Long: Let him finish his answer.

Q. Any instance of two lights on the Inside

Passage which are 25 miles apart.

A. Well, 25 miles might be too little, might be

too small for some of them, but in the Canadian side

some of them are a long distance apart. Take Boat

Harbor Light, and take Kingcomb Harbor Light

—

Q. (Interposing) To what other light?

A. To Kingcomb Harbor Light.

Q. Boat Harbor Light to Kingcomb Harbor

Light, is that right?

A. Well. I think you will find out that is any-

thing from 15 to 25 miles—from 15 to 20 miles. That

is a guess, I am not positive of that.

Q. But that is the greatest distance between any

two lights on the Inside Passage that you can think

of, isn't that [972] right?

A. One of them that is as far apart as any that

I can recollect at present.

Q. Of course if you are half way between those

lights they are only 121/2 miles away, assmning those

two lights are 25 miles apart, is that right?

A. Yes, it would be.

Q. So that for all practical purposes, in clear

weather you practically steer from light to light

and from light to light, as you go up the Inside

Passage and come back, isn't that right?

A. Xo.

Q. Name a place where you do not do that.
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A. In several places on the Inside Passage we

steer by local knowledge. It is not lights we go

by, it is the land, landmarks and headings, what

we call headings, when the ship is heading to a

certain point, a certain hill. In that case you keep

the hill on one side of your bow, on the left hand

side or the right hand side, as it should be. That

is what we go by mostly, local knowledge, as far

as the Inside Passa,ge is concerned.

Q. That is, you steer in the day time and on a

clear night?

A. Yes, sir.

Q. From point to point, that is from hill-top to

hill-top; you keep close to this and close to that?

In other words, it is piloting all the way up?

A. It is piloting all the way up, that is correct.

Q. And you do it by those hill-tops and your

local knowledge, and not by your compass or the

lights ?

A. Correct. [973]

Q. And then at night time on the Inside Passage,

supposing it is so dark you cannot see these hill-tops,

then you do it by these lights, which are staggered

at close intervals all the way up and all the way

back, isn't that right?

A. No, sir.

Q. Well, why isn't that right?

A. Sometimes you come up to a light and don't

see it until you are 1500 yards away from it.

Q. I am asking you about a clear night.
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A. On a clear night the light might be closed

in by a point, and you cannot see it.

Q. Wliat distance does the chart show those

lights are visible at a height of eye of 15 feet,

pra.ctically all the lights on the Inside Passage?

A. I couldn't tell you that, sir.

Q. What is the visibility of most of the lights

on the Inside Passage?

A. Oh, nine miles, some of them; some of them

ten, up to 12. That is the average on the Inside

Passage, from Seattle to Ketchikan, for instance, 9,

10, up to 12 miles.

Q. That is the highest visibiHty, you think?

A. In the sounds they are more powerful. In

the Inside waters they are just little blinkers, you

can hardly see them sometimes—like a lantern.

Q. On the steamship ''Denali" what is the height

of eye above the surface of the water?

A. 35 to 40 feet.

Q. On the bridge, I mean.

A. If she is light, 35 or 36 feet. [974]

Q. Are you sure about that?

A. Positive.

Q. You say 35 feet if she is loaded?

A. If she is light.

Q. 35 feet if she is light?

A. Yes, sir.

Q. And 36 feet if she is loaded?

A. I said from 35 to 36 feet when she is light.
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Q. When she is loaded what is the height of the

eye of the officer on the bridge above the surfa,ce of

the water?

A. It is 25 feet.

The Court: Not the height of the eye from the

bridge, but you mean from the water, the height of

eye from the surface of the water?

Mr. Ryan: Yes.

The Witness: Yes, sir.

Q. That is what I mean, the height of the eye

of the officer standing on the bridge navigating,

above the surface of the water?

A. Yes.

Q. You say it is 25 feet when fully loaded?

A. When she is loaded.

Q. Suppose she is not fully loaded; suppose she

has 18 feet forward and 19 feet aft?

A. We never have any occasion to measure that

except when we are offshore, in taking observations.

Then that is a very important thing we have to do,

even measure that with the lead line for our obser-

va,tions. We do that at all times to get the height

of the eye for a problem in navigation. But on the

inside we do not do that. It is [975] not necessary,

because we do not work any navigation problems.

But it is necessary when we work navigation prob-

lems to get the height of the eye.

Q. Exactly what navigational equipment was on

board the "Denali" when you laid her up in Octo-

ber, 1934?
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A. Pardon me ?

Q. Can you give the names of each of the things ?

For instance, you said she had a full supply of

charts ?

A. Yes.

Q. Will you name the charts which were on

board when you left her?

A. No, sir. I don't believe there is anybody go-

ing to Alaska, or anybody in the country that can

name them.

Q. I am asking you the names of the ones that

were on the "Denali"?

Mr. Long: He said he had a full set.

The Witness: I cannot answer that. It is im-

possible to do that.

Mr. Long: Several hundred of them.

The Witness : Several hundred of them on board

them ships.

Q. When were they put on the ships!

A. Since the time they started, adding onto them

to the present time.

Q. A chart that is old like that, and is not

brought up to date, isn't of any use to anybody on

a ship, is it?

A. No, sir. Sometimes they lay in there and we

thrown them overboard. We clean up, as they say,

and throw the old charts away when the new edi-

tions come. We keep the new editions and throw the

old editions overboard. [976]

Q. Were the drawers jammed full of charts?
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A. Full of charts ; three of them, three drawers.

Q. All ages, and everything else, isn't that right?

A. Yes. It is the same on all the ships. The one

I am on today is the same thing.

Q. Why didn't you dispose of all the charts that

were too old for safe use, and only keep on board

charts which were either just issued or up to date,

or on which corrections had been made, and they

had been brought up to date?

A. There was none of them that was too old, that

I know of, and we got the corrections as the Hydro-

graphic Survey put out the notations. We renew

the charts at all times unless we get a new chart.

If a new chart comes out we get the number of the

chart and we go down here in Seattle and put in an

order for it, for the new chart, for the new edition.

That is the way we keep ourselves in charts. That

is for our own information.

Q. You put in a requisition for charts when

you were master of the "Denali"?

A. I never put in a requisition, but I ordered

the requisition put in.

The Court : Five more minutes.

Mr. Ryan: If the Court please, I must respect-

fully except to this. There are several points here

that I simply must cover by this witness.

The Court: The exception is allowed. You have

five more minutes, Mr. Ryan.

Q. (By Mr. Ryan) You cannot tell us what

charts were on board the ''Denali" when you left

her in October, 1934, [977] can you?
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A. I cannot tell you offhand every one that

was on board, but for Southeastern and Southwest-

ern Alaska they were all on board of her.

Q. Suppose the records of the company show

that they were not supplied, certain charts that

were important.

Mr. Long: That is arguing with the witness.

Mr. Ryan : I am asking him to suppose that.

Mr. Long: AVell, what is the difference'?

The Witness : They never denied me anything I

ordered in the way of aids to navigation. There

was never anything denied to me to this date.

Q. The charts that were on the "Denali" were

supplied before you got on her?

A. Yes, sir.

Q. Did you ever personally go through every

chart on the ''Denali" and make a record of what

it was and the date it was supplied, and that sort

of thing?

A. I didn't do that. It wasn't necessary.

Q. lATiat do you mean by a navigation problem?

You said that no navigation problems are done when

ships go on the Inside Passage.

A. That is sun observations for positions. We

only work that at sea. The rest, on the mland

waters, on the Alaska run, it is what I call local

knowledge, on the inland waters, sir.

Q. What do you mean by "at sea"?

A. That is off shore, when we get outside in the

ocean.
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Q. Out on the Pacific Ocean ?

A. Yes, sir. [978]

Q. Say Hecate Strait, going from light to light,

or around Vancouver Island, or through Caamano

Passage, or going up through the Inside Passage,

you do not take time sights in there in the log book

every day, or anything like that?

A. Well, if you are going through Hecate

Straits, if you go up through the day there you

might take an observation for your own informa-

tion, sometimes.

Q. Have you ever gone up through Hecate

Strait?

A. Yes; very, very often.

Q. Did you go through Caamano Passage ?

A. I was through there a few times, but quite ai

number of years ago.

Q. When did you last go through Caamano Pas-

sage?

A. Quite a number of years ago.

Q. On what ship?

A. I was in the ''Admiral Evans". That has

been a long time ago.

Q. Were you a licensed officer of the ship?

A. No; I w^as not a licensed officer of the ship

the last time I was through there.

Q. Do you know of any ship on which you ever

took any sight of the sun going up through Hecate

Strait?

A. Yes.

Q. What ship?
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A. On the "Cordova", going up there, four or

five years ago, Hecate Strait.

Q. When was that?

A. The date, sir?

Q. Yes. The last time you were on her when
you took a time [979] sight, on the "Cordova",

going up through Hecate Strait.

A. Well, I couldn't recollect the date I took it,

but I took them at all times when convenient, when

going up Hecate Straits during the day.

Q. How did you determine the time on the

steamship "Denali", the time of day?

A. Determine the time, sir?

Q
ali"

A
Q
A
Q
A
Q
A
Q

Yes; the time of day, on the steamship "Den-

how did you determine the time?

By our chronometer.

By her chronometer?

Yes.

Where was her chronometer?

In the chart house.

What make was it?

I don't remember the make, sir.

Are you sure there was a chronometer in the

chart house?

A. Positive sure. There might have been two.

As a rule there is two. I know there was one. There

might have been two. There is two chronometers

on all of them, but I know there was one.

Q. You are sure about that?

A. Yes, sir. I am sure there was two.
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Q. When a ship lies on a certain heading for a

long time what happens to her compasses?

A. I couldn't tell you that until I try her out.

I would have to try it out to answer that question.

I am not going to predict what is going to happen.

I must see what is going to happen for myself.

Q. Why do they take azimuths every day on a

ship, even though [980] she is steaming the same

course ?

A. Sometimes for our own information, so that

we will have all the headings when we will need

them, in case of thick weather. Then you can, of

course, get an idea of the deviation, if it is east

or west, to apply to the course in case of thick

weather. And for our own information.

Q. It is because the deviation tends to change,

isn't that right?

A. It changes by latitude, and by cargo that is on

board the ship, and by working in heavy seas. The

deviation sometimes changes some.

Q. That is the only reason you know^ of, of your

owTi knowledge?

A. Probably there are some more reasons I know

about, too.

Q. Are you familiar with "Bowditch's Practical

Navigator"?

A. Yes.

Q. Have you ever seen the book?

A. Yes, sir. I carry it with me wherever I "o
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Q. What does Bowditcli say about tlic ciTcct on

compasses of a ship lying up for a loni; jicriod .'

A. They are liable to have a deviation.

Q. Certainly.

A. I couldn't tell you how mucb until I try

them out. That is what I mean, sir. I nuist try tlie

ship out to find that out.

Q. You W'Ould not believe Bowditcli, would yoii .'

A. Yes, I would. I am a great bclicNcr in

Bowditch.

Q. If Bowditch says that the deviations chaiure

if the ship lies on a certain heading foi- a consider-

able period

Mr. Long: Just a minute, please

Q. (Continuing) would you accept that i

[981]

A. No.

Mr. Long: Just a, minute; if Your Uoikm- plr.-isc.

I think the proper way to cross examine tlic witness

by an authority is to read the part of that nuthorify

to the witness, and I ask counsel to produce the page

of Bow^ditch to w^hich he refers, iu* all faii-uess \o

this witness. How^ can we check it ?

The Court: Objection sustained: and this nill

close the cross examination, unless upon being ad-

vised of some specific inquiry that has not been

covered, and w^hich upon consideration the Co'irt

deems is worthy of further inquiry, and the Court

thereupon assents. Under those conditions there

may be some further cross examination, but other-



942 Pacific Coast Coal Co., ct al,

(Testimony of William McDonald.)

wise not. At this time we will take a five minutes'

recess.

Mr. Ryan: I respectfully and earnestly except

to the ruling of the Court, and state that it is un-

duly handicapping and restricting the right of cross

examination, in view of the great latitude allowed

on direct examination to counsel for Petitioner in

examining this witness with reference to practices,

general practices of this company and other com-

panies, and all things that other people have done.

The Court : The exception is allowed.

Mr. Ryan: I will say that I haven't had a fair

opportunity to cross examine this witness, and I

take the exception.

(Recess)

The Court : You may proceed.

Mr. Long: I have just a couple of questions of

[982] Capt. McDonald, Your Honor.

Mr. Pellegrini : I have one or two questions I

would like to ask Capt. McDonald.

The Court:

Q. (By Mr. Pellegrini) Capt. McDonald, did you

ever take the "Denali" through Hecate Straits'?

A. No, sir.

Q. You have never taken her through there

or Caamano Passage, either?

A. Through Hecate Straits?

Q. Yes.

A. No; I did not.
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Q. As a matter of fact, Captain, you consider

a compass an essential instniinent in tlic navigation

of a ship, do you not?

A. Yes, sir; I do.

Q. And you consider that a compass should lie

right, do you not; that the compass shoidd })•

properly adjusted and compensated?

A. The compass should be right, or you should

know whether she is right or wronir.

Mr. Pellegrini: That is all.

Redirect Examination

Q. (By Mr. Long) Who should find out. Cap-

tain?

A. The master.

Q. The master of the ship?

A. Yes, sir.

Q. What is a chronometer, Captain, for the

record ?

A. A chronometer is an instrument like a clock.

Q. A sea-going clock, in other words' [OSn]

A. Yes.

The Court: Will you restrict your cxauiiiuituni

as much as possible?

Mr. Long: I will do that, Your Honor.

Q. Captain, how many years do y<'u say you

have been sailing for the Alaska Steamship Com-

pany as a licensed officer?

A. Since 1921.

Q. Have you ever requested a compass adjust-

ment on your ship and have it refused hy ^\v.
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Murphy, or anyone else of the Alaska Steamship

Company ?

A. No, sir.

Q. The charts that you had on board the "Den-

ali" on the voyage in 1934, at the close of that

season, were those charts corrected to date?

A. Corrected up to date, the way the Hydro-

graphic office gave them to us.

Q. By notices to mariners?

A. Yes, sir.

Q. Were there some duplicate charts on the

ship, do you recall?

A. Two of the same kind, you mean?

Q. Yes.

A. Yes; lots of them.

Q. And those charts included all for Southeast-

ern and Southwestern Alaska?

Mr. Ryan: I object to the leading character of

this examination.

Mr. Long : I am trying to shorten it.

The Court: Objection sustained.

Q. (By Mr. Long) What area of Alaska do those

charts cover? [984]

A. All of Southeastern and Southwestern Alaska.

Q. What other areas of the waters from Seattle

up to Alaska?

A. Puget Soimd, British Columbia, all th6

charts from Seattle up to Alaska, every one you

can find. We always got every chart we could find

anywhere.
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Q. Is there a catalogue published listing those

charts ?

A. Yes, sir. The Hydrographic office issues a

catalogue with the number of each chart.

Q. And you had those on board?

A. Yes.

Mr. Ryan: If the Court please, I strenuously

object. This witness has testified he didn't know,

he never examined the charts on the *'Denali" to

make a list of them and ascertain what was on

board.

The Court: Objection sustained.

Mr. Bogle: That is on the ground that it is

leading, Your Honor*?

The Court: Yes.

Q. (By Mr. Long) Capt. McDonald, you testi-

fied in response to Mr. Pellegrini's question that

you had never taken the "Denali" through Hecate

Strait; have you ever taken any of her sister ships

through Hecate Strait?

A. Yes, sir.

Q. There is one other term that I wish you

would define, if you can, and that is referring to

the term "local knowledge". Would you tell the

Court what you mean by "local knowledge", as

applied to Alaska navigation?

The Court : Oh, I think the Court imderstands

that from the evidence already.

Mr. Long: All right. I just wanted to get it in

the [985] record, that is all. That is all.
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The Court: Any further examination, or recross-

examination by reason of this redirect examina-

tion ?

Mr. Long: I have just one other question.

Q. (By Mr. Long) Do you have a pilot's license

for Southeastern and Southwestern Alaska?

A. Yes.

Q. Does the examination which you take for

that license

—

wtII, that is going to be leading, and

I will withdraw it—what information is required

of you in securing a pilot's license for Southeastern

or Southwestern Alaska, insofar as local knowledge

is concerned?

Mr. Ryan: That is objected to on the ground

that it is not proper redirect examination.

Mr. Long: I will ask it on direct examination,

that one question, then. I think it is proper. Your

Honor, but to save time and argiunent about it I

will ask it either way Your Honor thinks fit.

The Court: You may recall him on direct to

answer that.

Mr. Long: Just that one question. Will you

read it ?

(Last question read.)

The Witness: It requires so many years on the

run, and it requires you to have local knowledge

of the territory you are taking your license for,

the lights, etc., and the aids to navigation.

Mr. Long: Anything else?

The Witness: That about covers it all.
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Mr. Long
:
How about principal landmarks, Cap-

tain?

Mr. Summers: That is leading. [986]

The Witness : I think I put that in.

Q. Very well, if you did. Capt. McDonald, is

the Inside Passage referred to a straight channel all

the way to Alaska?

A. No.

Q. So that you have lights that you can see from

one to another, like you are running down the street

here?

A. No, sir.

Q. Is it very irregular?

A. Yes ; some parts of it.

Mr. Long : That is all.

The Court: Any further questions by reason of

this further redirect examination, and direct exami-

nation ?

Mr. Ryan: Yes.

Recross Examination

By Mr. Ryan:

Q. You just testified that the charts were all

corrected up to date
;
you do not mean to say that

while you were on the "Denali" anybody ever went

through every one of those drawers and pulled out

every chart and brought it up to date, do you?

A. If I could explain that to you, sir

Q. (Interposing) No; just answer the question,

please.
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Mr. Long: I ask that the witness be allowed to

explain it.

The Court: The question may be answered "yes"

or "no", and if it is necessary in order to make
the answer complete that he give an explanation,

then the Court will give him that opportimity after-

wards. [987]

The Witness: No; I did not examine all the

charts.

Mr. Ryan: That is all.

Q. (By Mr. Long) You can now explain what

method is employed in bringing your charts up to

date. Please explain your answer.

A. We have three drawers for charts in all

them ships, in all the freighters of the Alaska

Steamship Company, all them sister ships, the

"Denali", the "Depere", etc., them sister ships.

Suppose in leaving Seattle, then we pick them out

of that drawer and take them to the lower drawer,

and then we reverse them from drawer to drawer,

and go through all them charts every trip, and the

charts are kept in rotation so that you can always

put your hand on them, from drawer to drawer.

For instance, you take them from this drawer first,

and then put them in the other drawer, and you do

that on the way back, just the reverse. Then in a

big locker on the other side there are the harbor

charts. You take the chart for Kotzebue Sound, I

would never take that up in that country, but I

would check whatever places I was going to go into,
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and I would see that all of those charts were there

at that time, every chart that I might require. That

locker was full of charts, hut I never took all the

charts out, all of them.

Mr. Long: That is all.

The Court: Anything further?

Q. (By Mr. Ryan) The Petitioner has produced

here a list of charts which they say were supplied

to the "Denali", [988] and it appears they were

supplied in sort of sets, under requisitions or orders

of some sort that have not heen explained yet.

Whoever was getting it up was apparently getting

up some sort of a set for the voyage, or for the

summer, all new charts. Now, when those charts

came aboard the ship, do you mean to say they were

thrown in with all the old charts, or were they kept

separate as a set for the voyage?

A. No, sir; they are put in with the rest of the

charts. Sometimes we get new charts that we never

see for years, probahly, but when a new edition

comes out they go in rotation with the old charts,

wherever they fit in. You can never tell when you

are going to use them. The same as for Kodiak

Island, on this trip, I would file the new edition in

wMch those for Cook's Inlet. I would order that

new edition, put it in the drawer, because I might

get orders from Seattle, or from an agent in Alaska,

and then I would have that chart. We do that for

our own information, for our ovm guidance.
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Q. So if you gi't one of those sets of charts,

and on the list it appears that there is a repetition

of certain numbers each time—for instance, No.

8102

A. Yes.

Q. Under your story they would just be thrown

in witli the old charts, so if you wanted one and

reached in to pull it out it might be an old chart,

several years old, or might be the latest chart, or

you would have to be in searching around to find

the latest chart among a lot of mixed-up charts'?

A. No, sir. They are all numbered. The South-

eastern Alaska [989] charts are all numbered by

themselves, and they come in rotation, such as for

Ketchikan, Wrangell, Wrangell Narrows, Peters-

burg and Jmieau. You just pick them up one by

one. Once in a while one will get mixed up, one

underneath another, but that is all. We keep them

all together.

Q. That little rotation set that is for actual use

on the vo3^age, that is the one that is covered by the

supplying of new charts, isn't it? There are only

a few of those for a particular voyage, in view of

the fact that you know the x^articular ports, isn't

that so?

A. They a.re all in together; the charts are all

in together.

Q. I thought you said the charts you did not use

were kept in a separate place.

A. That is harbor charts. [990]
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Q. All right. Now, the charts that you don't

use. For instance, say the charts for Cape St. Elias

and the charts for Kodiak Island, and that sort of

thing, you would not use those at all, would you?

A. Well

Q. (Interposing) You know that you would not

use them on the w^ay going up to Ketchikan, don't

you ?

A. I would not know whether I would use them

or not. I might, and I might not.

Q. Suppose you had orders to go up to certain

ports, up to Ketchikan and back, or up to Wash-

ington Bay and back

A. (Interposing) Yes, sir.

Q. (Continuing) Do you mean to say that the

charts for that voyage that had come in in a new

set supplied by Mr. Murphy's office, that they just

would be thrown in with all of the other charts for

all of Alaska even for areas that were hundreds of

miles away from there?

A. I have never seen that happen in ordering

new charts for any of these ships except a few

whenever you needed them. When a chart is going

out or is old, you are given a new one. When a new

edition would come out you get that edition and

put it in the regular form where it belongs, the same

as we change the 'charts around the Narrows every

so often. We put her alongside the Petersburg

chart, or whatever chart it might be, and the old

charts that we use are mixed up with the new charts.


